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W. A. No.1038/2023 E

State of Odisha and ors verrrrerneneenemneneseees AppPeEllants

NimMain Malik e e ene s Respondent

WRITTEN SUBMISSION ON BEHALF OF RESPONDENT

1. That the writ appeal is not maintainable in facts and law.
In the ordering portion, the Hon’ble High Court has directed
to dispose of the case of the Respondent taking the case of
Malayananda Sethy’s case to consideration. The order was
only a direction to dispose of the case of Respondent which
is pending with them for a long time. Tha question arises
how an appeal lies against a direction to consider a case
pending with them.

. That when the case was taken up for hearing, the judgment
of Hon’ble Apex Court was read over in the presence of
both the parties. The learned Govt. Counsel agreed to the
facts and law decided by the Hon’ble Apex Court in
Malayananda Sethy’s case to the present case. Thereafter a
direction was given to consider the case of Respondent
taking Apex Court’s judgment to consideration. The
authorities have to decide the case of Respondent pending
with them.

. That against a direction to dispose of, how an appeal will lie
even after agreement of the learned counsel for the state.
In the writ appeal, the appellants want to say that the
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Hon’ble High Court cannot direct them to dispose of the\\éff

case pending with them.

. That in their counter to writ application, they have

admitted the position that the Respondent had applied in
time and his case has been scrutinized and he was found
suitable to be appointed under R.A. Rules, 1990. The
Director had prepared a list of 45 applicants in whole of
Odisha to be appointed. Government has approved for their
appointments in different Education Districts.

. That the Respondent comes under Kendrapara Education

District. The Director had written letter to DEO, Kendrapara
to submit vacancy position. The DEO, Kendrapara submitted
39 vacancy position out of which 23 were for Class-IV. The
Respondents SI. was 45 (both class-lll and 1V). The DEO,
Kendrapara appointed some of them and when some
remained un-appointed due to want of vacancy, the
Director was intimated. The Director issued a letter the
surplus applicants of one District can be adjusted in nearby
districts. (Anx-C/3 to writ application).

. That the DEO, Kendrapara sent the documents/papers of 8

(eight) number of applicants to the Director who sent the
list to DEO, Jagatsinghpur for their appointment (Anx-C/3).
Perhaps DEO, Jagatsinghpur appointed 5 applicants out of 8
and 3 remained un-appointed. Out of 3, the DEO,
Kendrapara has appointed 2 in his Education District as
admitted in his counter to writ application (Anx-E/3).
Perhaps the Respondent is the only one who has not been
given the appointment.
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Kendrapara, DEO, Jagatsinghpur and Director were gomg:,gn
2016-R.A. Amendment came. When the Respondént
approached the DEO, Kendrapara, he stated that the case of
Respondent will be considered as per 2016 R.A.
Amendment Rules. The Govt. issued a letter on 26.07.2017
to scrutinize and evaluate old cases within a period of six
months. A true copy of the said Govt. letter dt.26.07.2017 is
annexed as ANNEXURE-A. The DEO, Kendrapara assured
him to consider his case very soon. The Respondent could
not understand what 2016 Amendment. He waited for such
consideration.

That the Respondent’s father was a peon in a High School.
Due to heart attack he expired. The Respondent is under
Matric. They belong to very poor Scheduled Caste family. He
thinks except him all those were empanelled in the list have
been appointed. He has been singled out. The authority
with some ulterior motive is neglecting him.

. That the Respondent had applied for Gr.-D post i.e. peon

post as he is under Matric. He is not claiming Clerical or any
other Gr.-C post. He fulfills all the norms of all Amendment
Rules, thereafter also with some ulterior motive to be
gained over, the DEQ’s of Kendrapara and Jagatsinghpur are
not giving him appointment.

10.  That the authorities are delaying appointment on some

plea and other. The Respondent had applied in time, all his
documents were scrutinized and he was found eligible for
appointment. Govt. approved the list of candidates, where
the name of Respondent find place. Director sent the list to
DEO, lJagatsinghpur to give him appointment. The DEO,



Jagatsing‘hpur,' gave appointment to some applicants. Finally
three remained, out of which Kendrapara DEO, adjusted
two. The Respondent is the only one running from pillar to
post.

11. That the Respondent came to know that vacancies are
there in Kendrapara District, but the authority is not paying
heed for his appointment.

12. That in the counter to writ application the authority had

admitted the facts stated by the Respondent. Learned

| Counsel for the State after going through the judgment of

| Hon’ble Apex Court in Malayananda Sethy’s case agreed the

_ position that the Respondent’s case is covered by that
} : judgrnent.

‘ . 13. That apart from that, the Respondent’s case is covered

in all the Amended Rules. Rule 6.10 of 2020-Amendment

| Rules says in all pending cases, the Appointing Authority

shall collect the additional information regarding present
distress condition from the applicant within six months
from the date of publication and evaluate the application
along with fresh application received within that six months.
But in the mean time four years have passed, no action
taken. Even they filed counter after the commencement of
Amendment Rule but did whisper a single word about their
action. Rule 6.8 says appointments to be made within one
year.

14. That the Appellants have raised N.C. Santosh —v-State of
Karnatak, where it has been clarified in Para-20 as follows:-
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“Para-20. Applying the law governing compassionate \\
appointment culled out from the above cited judgments;,
our opinion on the point at issue is that the norms
prevailing on the date of consideration of the application

should be the basis for consideration of claim for
compassionate appointment.” Xx XX Xx.

In the present case, the application and documents of
Respondent has been verified/considered in 2011, and he
was found eligible, his name included in the list, this is prior
to 2016 and 2020 Amendment Rules.

15.  That this writ appeal is not maintainable as against an
order of direction to dispose of, they have come in Appeal,
that to after their agreement in facts and law. Hence the
Writ Appeal has no merit and is liable to be set aside with
cost.

16. That the Appeal Memorandum has not been verified by
any of the Appellants, hence not admissible in eye of law.

VERIFICATION

[, Sri Nimain Malik, aged about 44 years, S/o late Hakim
Malik, At/P.O-Gobindpur, Via-Gobindpur Kucheri, Dist-
Kendrapara do hereby solemnly affirm and verify that the
facts stated in this written Submission are true and correct to

the best of my knowledge.

Cuttack

Y R| Aae

Dt.03.12.2024 VERIFICANT
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‘ Government of Odisha
General Administration & Public Grievance Department
E 4 & 4

A,
No. G.»"\D-SC—RAS~OO?.9-20H»§ &1 ¥ [Gen., Bhubaneswar, dated the Q8 Tully, 2017

To
All Departments of Government/
All Heads of Departments/
All Collectors.

Sub:  Applicability of the Odisha Civil Services (Rehabilitation Assistance) Rules, 1990
- Clarification regarding.

: The Odisha Civil Services (Rehabilitation Assistance) Rules, 1990 have been amended
in G.A. Department Notification No. 23345/Gen., dated 05.11.2016 effective from 07.11.2016
1.e. the date of its publication in the extra ordinary issue in the Qdisha Gazette.

Consequent upon such amendment, the applications for appointment under F.A.
Scheme are required to be scrutinized and evaluated by a Committee taking iito
consideration different parameters like income/assets/liabilities etc. of the bereaved fartily,
constituted for the purpose by the competent authority under rule-8(b) of the said Rules. As
per provisions under rule-8(d), the appointina authorities are competent to decide the
appointment in deserving cases against 10% of the vacancies advertised in the year.

Previously, in order to streamline pending R.A. cases and ensure appointment of
deserving candidates, this Department have issued instructions in order Mo. 19036/Gen.,
dated 04.08.2015 to refer cases pending for more than one year at the Department leve: to
the Committee in G.A. Department for consideration. Although, a number of such cases have
already been considered and disposed of prior to amendment of the said rules, a good

number of applications are still pending at different Departments including the R.A. case; of
less than one year. '

After careful consideration of the above scenario, it has been decided by the
Government that all Departments of Government shall follow the following instructions to
decide appointment under Rehabilitation Assistance in deserving cases strictly according to

the procedure of the R.A. Rules as amended by G.A. Department Notification No. 23345/Gen.,
. dated 05.11.2016. .

i Scrutinize and evaluate the old cases prior t> 07.11.2016 strictly as per Rules
as amended by Notification No. 23345/Gen., dated 05.11.7016 instead of
sending them to G.A Department for consideration. Such cases shall be
scrutinized and evaluated within a‘period of six months.

ii. R.A. applications received after publication of the OCS (RAA) Amendrent

Rules, 2016 (i.e on or after 07.11.2016) shall be decided by the Departrient

| strictly as per the OCS (R.A.) Amendment Rules, 2016 against 10% vacai cies
| advertised in the year.
|

This Department order No. 19036/Gen., dated 04.08.2015 is accordingly supersedid.
A “ -
N\
ATV
Special Secretary to Governm::nt
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IN THE HIGH COURT OF ORISSA; CUTTACK
W. A. No.1038/2023

State of Odishaand ors oo, Appellants

Nimain Malik = e e e Respondent

WRITTEN SUBMISSION ON BEHALF OF RESPONDENT

1. That the writ appeal is not maintainable in facts and law.
In the ordering portion, the Hon’ble High Court has directed
to dispose of the case of the Respondent taking the case of
Malayananda Sethy’s case to consideration. The order was

_ only a direction to dispose of the case of Respondent which

"is pending with them for a long time. The question arises
how an appeal lies against a direction to consider a case
pending with them.

2. That when the case was taken up for hearing, the judgment
of Hon’ble Apex Court was read over in the presence of
both the parties. The learned Govt. Counsel agreed to the
facts and law decided by the Hon’ble Apex Court in
Malayananda Sethy’s case to the present case. Thereafter a
direction was given to consider the case of Respondent
taking Apex Court’s judgment to consideration. The
authorities have to decide the case of Respondent pending
with them.

3. That against a direction to dispose of, how an appeal will lie
even after agreement of the learned counsel for the state.
In the writ appeal, the appellants want to say that the



Hon’ble High Court cannot direct them to dispose of the
case pending with them.

. That in their counter to writ application, they have

admitted the position that the Respondent had applied in
time and his case has been scrutinized and he was found -
suitable to be appointed under R.A. Rules, 1990. The
Director had prepared a list of 45 applicants in whole of
Odisha to be appointed. Government has approved for their
appointments in different Education Districts.

. That the Respondent comes under Kendrapara Education

District. The Director had written letter to DEO, Kendrapara
to submit vacancy position. The DEO, Kendrapara submitted
39 vacancy position out of which 23 were for Class-IV. The
Respondents SI. was 45 (both class-lll and 1V). The DEO,
Kendrapara appointed some of them and when some
remained un-appointed due to want of vacancy, the
Director was intimated. The Pirector issued a letter the
surplus applicants of one District can be adjusted in nearby
districts. (Anx-C/3 to writ application).

- That the DEO, Kendrapara sent the documents/papers of 8

(eight) number of applicants to the Director who sent the
list to DEO, Jagatsinghpur for their appointment (Anx-C/3).
Perhaps DEO, Jagatsinghpur appointed 5 applicants out of 8
and 3 remained un-appointed. Out of '3, the DEO,
Kendrapara has appointed 2 in his Education District as
admitted in his counter to writ application (Anx-E/3).
Perhaps the Respondent is the only one who has not been
given the appointment.



7. That when all these paper transactions among the DEO,

Kendrapara, DEO, Jagatsinghpur and Direclor were going on
2016-R.A. Amendment came. When the Respondent
approached the DEO, Kendrapara, he stated that the case of
Respondent will be considered as per 2016 R.A.
Amendment Rules. The Govt. issued a letter on 26.07.2017
to scrutinize and evaluate old cases within a period of six
months. A true copy of the said Govt. letter dt.26.07.2017 is
annexed as ANNEXURE-A. The DEO, Kendrapara assured
him to consider his case very soon. The Respondent couid
not understand what 2016 Amendment. He waited for such
consideration. -

That the Respondent’s father was a peon in a High Schoal.
Due to heart attack he expired. The Respondent is under
Matric. They belong to very poor Scheduled Caste family. He
thinks except him all those were empanelled in the list have
been appointed. He has been singled out. The authority
with some ulterior motive is neglecting him.

. That the Respondent had applied for Gr.-D post i.e. peon

post as he is under Matric. He is not claiming Clerical or any
other Gr.-C post. He fulfills all the norms of all Amendment
Rules, thereafter also with some ulterior motive to be
gained over, the DEQ’s of Kendrapara and 'agatsinghpur are
not giving him appointment.

10. That the authorities are delaying appointment on some

plea and other. The Respondent had applied in time, all his
documents were scrutinized and he was found eligible for
appointment. Govt. approved the list of candidates, where
the name of Respondent find place. Director sent the list to
DEO, Jagatsinghpur to give him appointment. The DEO,
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Jagatsinghpur, gave appointment to some applicants. Fina
three remained, out of which Kendrapara DEO, adjusted
two. The Respondent is the only one running from pillarto ™~
post.

11. That the Respondent came to know that vacancies are

there in Kendrapara District, but the authcrity is not paying
heed for his appointment.

12. That in the counter to writ application the authority had

admitted the facts stated by the Respondent. Learned
Counsel for the State after going through the judgment of
Hon’ble Apex Court in Malayananda Sethy’s case agreed the
position that the Respondent’s case is covered by that
judgment.

13. That apart from that, the Respondent’s case is covered

in all the Amended Rules. Rule 6.10 of 2020-Amendment
Rules says in all pending cases, the Appointing Authority
shall collect the additional information regarding present
distress condition from the applicant within six months
from the date of publication and evaluate the application
along with fresh application received within that six months.
But in the mean time four years have passed, no action
taken. Even they filed counter after the commencement of
Amendment Rule but did whisper a single word about their
action. Rule 6.8 says appointments to be made within one
year.

14. That the Appellants have raised N.C. Santosh —v-State of

Karnatak, where it has been clarified in Para-20 as follows:-




“Para-20. Applying the law governing compassionate
appointment culled out from the above cited judgments,
our opinion on the point at issue is that the norms
prevailing on the date of consideration of the application
should be the basis for consideration of claim for
compassionate appointment.” Xx xx xx.

In the present case, the application and documents of
Respondent has been verified/considered in 2011, and he
was found eligible, his name included in the list, this is prior
to 2016 and 2020 Amendment Rules.

15. That this writ appeal is not maintainable as against an
order of direction to dispose of, they have come in Appeal,
that to after their agreement in facts and law. Hence the
Writ Appeal has no merit and is liable to be set aside with
cost.

16. That the Appeal Memorandum has not been verified by
any of the Appellants, hence not admissible in eye of law.

VERIFICATION

[, Sri Nimain Malik, aged about 44 years, S/o late Hakim
Malik, At/P.0-Gobindpur, Via-Gobindpur Kucheri, Dist-
Kendrapara do hereby solemnly affirm and verify that the
facts stated in this written Submission are true and correct to

the best of my knowledge.

Cuttack

Dt.03.12.2024 VERIFICANT
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Government of Odisha
General Administration & Public Grievance Department
&k ok K tL
No. GAD-SC-RAS-0029-2014-{ &1 35 /Gen,, Bhubaneswar, dated the Q6 July, 2017

All Departments of Government/
All Heads of Departmenrts/
All Collectors.

Sub:  Applicability of the Odisha Civil Services (Rehabilitation Assistanc:) Rites, 1190
- Clarification regarding.

The Odisha Civil Services (Rehabilitation Assistance) Rules, 1990 have beerr amer jed
in G.A. Department Notification No. 23345/Gen., dated 05.11.2016 effective trom '7.11.2 116
l.e. the date of its publication in the extra ordinary issue in the Odisha Gazetle

Consequent upbdn such amendment, the applications for appointment unader | A,
Scheme . are required to be scrutinized and evpluated by a Commitee toking ato
consideration different parameters like income/assets/liabilities etc. of the hereavad far ily,
constituted for the purpose by the competent authority under rule-8(b) of the saict Rules As
per provisions under rule-8(d), the appointina authorities are competen: to <ecide “he
appointment in deserving cases against 10% of the vacancies advertised in th : yea:

- Previously, in order to streamline pending R.A. cases and ensure appointmen: of
deserving candidates, this Denartment have issued instructions in order Mo. 1¢036/G .,
dated 04.08.2015 to refer cases pending for more than one year at the Department leve to
the Committee in G.A. Department for consideration. Although, a nunber of such < ases I ave
already been considered and disposed of prior to amendment of the sai! ruk 5, a ¢jod

nurnber of applications are still pending at different Departments including te R.7 . case; of
less than one year. :

After careful consideration of the above scenario, it has been Jecided by the
Government that all Departments of Government shall follow the following instiuction . to
decide appointment under Rehabilitation Assistance in deserving cases strictly according to

the procedure of the R.A, Rules as amended by G.A. Department Notification No. 23345/Gen.,
dated 05.11.2016.

i Scrutinize and evaluate the old cases prior > 07.11.7016 stri tly & per F flos
as amended by Notification No. 23345/Gen., dated 05.11.’016 nstea.: of
sending them to G.A Department for consideration. Such casc. shal be
scrutinized and evaluated within a‘period of six-‘month:;.

il R.A. applications received after publication of the OCS (RA) A mendient
Rules, 2016 (i.e oh or after 07.11.2016) shall be decided by the : epartr ent

strictly as per the OCS (R.A.) Amendment Rules, 2016 again<: 10°: vaca: cies
advertised in the year.

This Department order No. 19036/Gen., dated 04.06.2015 is accordin ly su ersed. d.

et —
,‘ P @12
Yl Special Secretary to Go ernn- nt
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NIMAIN MALIK Opposite-Party
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IN THE HIGH COURT OF ORISSA AT CUTTACK
W.A. No. 1038 of 2023

State of Odisha and Others Appellants
Mr. Manoj Kumar Khuntia, Addl. Govt. Advocate
. -versus-
Nimain Malik Respondent
CORAM:

HON’BLE THE CHIEF JUSTICE
HON’BLE MISS JUSTICE SAVITRI RATHO

ORDER
Order No. 21.10.2024
W.A. No.1038 of 2023
01. The matter is taken up through Hybrid mode.

2. Mr. M.K. Khuntia, learned Additional Government Advocate
undertakes to furnish legible copies in order to remove the defects
as pointed out by the Stamp Reporter.

L.A. No.2678 of 2023
'3. This application has been filed by the appellants secking

condonation of delay of 132 days in filing the present intra-court
appeal.

4. Notice be issued to respondent by Registered Post/Speed Post
with A.D. returnable within four weeks. Requisites be filed by

25.10.2024. -
5. List this matter on 18.11.2024. b

(Chakradhari Sharan Singh)
Chief Justice

(Savitri Ratho)

Judge
SK Jena/Secy.



IN THE HIGH COURT OF ORISSA AT CUTTACK
W.A. No. 1038 of 2023

State of Odisha and others Appellants

Mr. Bimbisar Dash, Additional Government Advocate
-versus-
Nimain Malik Respondent

Mr. S:P. Sahoo, Advocate

CORAM:
HON’BLE THE CHIEF JUSTICE
HON’BLE MISS JUSTICE SAVITRI RATHO

ORDER
Drder No. 18.11.2024
02. This matter is taken up through Hybrid mode.

2. Mr. S.P. Sahoo, learned counsel appearing on behalf of the sole
respondent prays for an adjournment to address this Court on the
question of applicability of the decision of the Supreme Court in the
case of Malaya Nanda Sethy v. State of Odisha 2022 SCC OnLine
SC 684 on the next date.

3. List this matter tomorrow, i.c., on 19.11.2024 as prayed for.

—

(ChakmdM{iﬂh Singh)

Chief Justice

Dﬁ

(Savitri éatho)
Judge

S. Behera



IN THE HIGH COURT OF ORISSA AT CUTTACK
W.A. No. 1038 of 2023

State of Odisha and others Appellants

Mr. Bimbisar Dash, Additional Government Advocate
-versus-
Nimain Malik Respondent

Mr. S.P. Sahoo, Advocate

CORAM:
HON’BLE THE CHIEF JUSTICE
HON’BLE MISS JUSTICE SAVITRI RATHO

: ORDER
Order No. 19.11.2024

03. ILA. No.2678 0f 2023 '/

This matter is taken up through Hybrid mode.

2. This application has been filed by the applicants/appellants
seeking condonation of delay of 132 days in filing this writ appeal.

3. Mr. S.P. Sahoo, learned counsel appearing on behalf of the
‘ respondent submits that his case is squarely covered by the decision
; of the Supreme Court in the case of Malaya Nanda Sethy v. State
| of Odisha 2022 SCC Online SC 684 for which, the matter should

! be heard on merit.

4, Considering the grounds taken in this application and in the
\> interest of justice, we are inclined to condone the aforesaid’delay in

i filing the writ appeal.

Page 1 of 2



5. The delay of 132 days in filing the writ appeal is condoned.

This application is accordingly allowed and disposed of.

W.A. No.1038 of 2023
6. List this matter on 10.12.2024 for fresh admission.

7. A copy of the memorandum of appeal is served on Mr. S.P.

Sahoo, learned counsel appearing on behalf of the respondent in the

( Chakradh¢rgt Sharan Singh)

Chief Justice

@

(Savitri Ratho)
Judge

Court.

S. Behera/A Nanda

Page 2 of 2



| IN THE HIGH COURT OF ORISSA

o Case No. NH t036/’&035
| OFFICE NOTES
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' IN THE HIGH COURT OF ORISSA"
.  Case No. Wﬁ\-— ‘0‘58 ,/'D?) ' |
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IN THE HIGH COURT OF ORISSA

Y
Case No. WA \038/ QC\QB
OFFICE NOTES
~Sl. No. of Daté of Order for Notes and action taken on order ;.vith
Order for compliance”™ | . signature of Dealing Assistant and Superintendent
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{ultiple Filing Slip http://10. 184.240.222/swecourtishc/periphery/ohcperiphery/filing/mul...

ORISSA HIGH COURT
FILING ACKNOWLEDGEMENT SLIP

CNR ODHCO010387692023
Filing No WA/0001038/2023
Date and Time 16/05/2023-12:56:05
Misc Case/lA 2678/2023,2679/2023
Petitioner Name STATE QF ODISHA
Petitioner Advocate Name MANOIJA KUMAR KHUNTIA A G.A
Respondents Name NIMAIN MALIK
Respondents Advocate

Amount

Police Station

FIR -

Tucsday 16th of May 2023 03:16:08 PM
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IN THE HIGH COURT OF ORISSA : CUTT}" R AT
AT
W.A. No. ,O of 2023.

(Arising out of W.P. (C) No. 5105 0f 2020
disposed of on 05.12.2022.)

CodeNo, 3 /0788

State of Odisha and others. Appellants.
-Versus-
Nimain Malik. Respondent.
INDEX
S1. No. Description of documents Page
1. SYNOPSIS A
2. List of Date and events B
3. Memo of Appeal. 1-12
4, Annexure=1 scries. {%~29 —
Copy of the W.P. (C) No.5105 of
202Q along with its Annexures.
5.  Annexure-2. 25 - 44
Copy of the counter affidavit alongwith
annexures.
0. Annexure-3. A5 -4 b @
Copy of order dated 05.12.2022
passed in W.P. (C) No.5105 of 2020.
Cuttack (/@V{'C
Date : /&'/ﬂ[/z 8)3 Addl. Government Advocate.

MANOJA KUMAR KHUNTIA
Adaitional Govt. Advocale
8.C.E No.-0-98/1994
M~—3437168044




Appendix-I

SYNOPSIS

T )

The State Government and its functionaries have
preferred this intra-court appeal challenging the legality and
propriety of the order dated 05.12.2022 passed by the Hon’ble
Single Judge passed in W.P. (C) No.5105 of 2020, wherein
and where under the Hon’ble Single Judge on the very first
day of hearing, disposed of the Writ Petition filed by the
Respondent in the light of the judgment passed in the case of
the Malaynanda Sethy Vrs. State of Odisha and Others and
also directed the State-Appellants to consider the case of the

pelitioner for appointment under the OCS(RA) Rule, 1990.

J

Addl Government Advocate.

MANOJA KUMAR KHUNTIA
Addaitional Govl. Agvocate
B.C.E No.-0-98/1994
M-9437168044

Cuttack .
Date: /ﬂ/ﬁf/2022 W



Appendix-11 L , ' . B
LIST OF DATES & EVENTS
Date - Events ' S
29.11.2005 | The father of the Respondent while working as Peon

in Godabarish High School, Govindpur died on
29.11.2005.

24.05.2006

Thereafter the Respondent filed application under

RA Scheme in the prescribed format.

05.12.2022

The present Respondent filed Writ petition bearing
No. 5105 of 2020 which was disposed of on
05.12.2022 within an observation to consider the
representation within a period of three months,

which is impugned in the present writ appeal.

Hence this writ appeal.

k
Cuttac CQ,Z /(:_-—

Date: /L’J/DS‘/ 10213

Addl Government Advocate.

MANCJA KiIVMAR KHUNTIA
Addibiunal Govl. AGvoLale

B.C.E No.-0-58/1994
M-9437168044
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IN THE HIGH COURT OF ORISSA : CUTTAGE w:@_, =

W.A. No. 0, of 2023. TS

(Arising out of W.P. (C) No. 5105 of 2020
disposed of on 05.12.2022.)

Code No. 3 /Q}’-é7§

IN THE MATTER OF :
An application under Claus-10 of Letter

Patents Appeal read with Article-4 of
Orissa High Court Order, 1948 read with
Rule-2 of Chapter-VIll, Orissa High Court
Rules, 1948.

AND

« I%I‘%;l}]ﬂ MATTER OF :
Prevertcd °n'r‘&l"" e A Memorandum of appeal challenging the

M‘ﬁ/ order dated 05.12.2022 passed by the
Regi (Jodickad _
Hon’ble Single Judge in W.P. (C) No. 5105
of 2020.
AND
IN THE MATTER OF :
1. State of Odisha, represented through its
Commissioner-cum-Secretary  to  Govt,
School and Mass Education Department,
At-Lokseva Bhawan, Bhubaneswar, Dist:
Khurda.
2. Director of Secondary Education, Odisha,
Heads of Department Building, At/Po:
Bhubaneswar, Dist: Khurda.
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e e - - =Govindpur Kuchery, Nist: Kendrapara.

Ll

District  Eduecation  Officer. Kendrapara,
At/Po/Dist: Kendrapara.
(Opp. Party Nos.1 to 3 in the writ petition)
Appellants.
-Versus-
Nimain Malik, aged about 43 years, Son of
Late Hakim Malik, At/Po-Gobindpur, Via-

(Petitioner in the writ petition)
~ e Respondent.
The matter out of which this writ appeal
- aiises was before this Hon'ble Court in W.I. (9]
No. 5105 of 2020, which was disposed of on
05.12.2022 by the Hon’ble Single Judge.
TO .
THE HON’BLE CHIEF JUSTICE, ORISSA HIGH
COURT AND HIS LORDSHIPS COMPANION
JUSTICES OF THE SATD HON’BLE COURT.
The humble petition .of the appellants
named abhove;

MOST RESPECTFULLY SHEWETH:

1. That, the appellants above named, who are the
functionaries of the State of Odisha, have filed aforesaid
memorandum of appeal challenging the order dated
05.12.2022 of the Hon’ble single Judge passed in W.P. )
No.5105 of 2020, wherein the Hon’ble Single Judge in the
operative portion of the judgment passed the following order:
“XXX XXX XXX

P
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In the above view of the matter, this writ petition

stands disposed. of directing the opposite parties-
authority to consider the case of the petitioner in the
light of the judgment passed by the Apex Court in the
case of Malaya Nanda Sethy (supra) and pass
appropriate order in accordance with law within a period
of three months from the date of production of certified
copy of this order.
XXX XXX XXX”
2, That, it is submitted that such order passed by the

Hon’ble Single Judge is not only erroneous and contrary to the
law but also the same is gross vioiation of principle of natural
justice and also contrary to the material available on record,
for which the State appellants finding no other alternative
approached this Hon’ble Court by filing the present intra-court
appeal. Hence this writ appeal.

3. That, the present appellants are State and functionaries
of the State of Odisha and the cause of action for filing the
memorandum of appeal arises within the territorial
jurisdiction of this Hon’ble Court. . |

4, That, the factual matrix of the present case as revealed
from the averments made in the writ petition that the father of
the petitioner namely Late Hakim Malik while working as
Peon in Godabarisha High School, Gobindpur died on
29.11.2005. It is also stated by the Respondent before the
Hon’ble Single Judge that after the death of the father of the

Respondent, the competent authority has issued a legal heir

“certificate.

4. That, the Respondent has submitted that he made an
application before the present Appellant No.3 in prescribed
format on 24.05.2006 for appointment under the Rehabilitation



Assistance Scheme and after receipt the application of the
present Respondent the same was forwarded to the Director,
Secondary Lducation, Odisha and after thorough scrutiny of
the said proposal the Opp. Party No.2 approved the proposal
and returned the application to reconsider under the Qdisha

Civil Service (Rehabilitation Assistance) Rules, 201 6.

5. That, the respondent submitted that since no action was
taken to consider such application, he filed a writ petition
before this Hon’ble Court bearing W.P. (C) No. 5105 of 2020
seeking a direction to give him appointment under
Rehabilitation Assistance Rules at an early date as a long time
has passed in the meantime from the date of application and to
draw and disburse his salary just after his appointment. Copy
of writ petition along with its annexures is filed herewith and
marked as Annexure-1 series.

6. That, it is humbly submitted that after receipt of notice,

‘the present appellant No.3 filed counter affidavit denying the

claim of the respondent being devoid of any merit. The copy

of the counter affidavit is filed herewith as Annexure-2.

7. That, the aforesaid writ petition was listed before the
Hon’ble Single Judge for the first time on 05.12.2022. The
Hon'ble Stugle Judge without considering the counter affidavit
file by the Appellant No.3, disposed of the writ petition by
directing the State appellants to consider the case of the
petitioner in the light of judgment passed by the Apex Court in
the case of Malayananda Sethy (supra) and pass appropriate

order in accordance with law within a period of three months.



Copy of order dated 05.12.2022 is filed herewith and marked
as Annexure-3.

Being aggrieved by the aforesaid order dated
05.12.2022 passed in W.P. (C) No. 5105 of 2020
of the Hon’ble Single Judge the present appellants
challenge the same on the following amongst
other;

GROUNDS

A.  For that the order passed by the Hon’ble Single
Judge under Annexure-3 is not at all sustainable
as the Hon'ble Single Judge has not appreciated
the fact and law involved in the case in its proper
prospective, for which the impugned order under
Annexure-3 passed by the Hon’ble Single Judge
by disposing the writ application at the stage of
admission in the light of judgment passed in the
case of Malayananda Sethy is liable to be
quashed.

B. For that the impugned order passed by the
Hon’ble Single Judge is not tenable in the eye of
law for the simple reason that the Hon’ble Single
Judge without providing any opportunity to the
State appellants for filing its response has
disposed of the matter at the stage of admission
by directing the State Government to consider the
case of the Respondent, which is required to be

M quashed, as the Hon’ble Single Judge has not
F’,C«j ' decided the claim of the Respondent as to whether




he is entitled to be appointed under Rehabilitation
Assistance  scheme or  not  and  without
adjudicating the matter on merit, the direction of
the Hom’ble Single Judge at the stage of
admission is not at all sustainable in the cyc of
law and such order passcd by the Ion’ble Single
Judge is not only contrary to law, but also same is
contrary to the statutory rule governing the field.
Hence the impugned order is liable to be quashed.
For that it is submitted by the present Respondent

That she had applied for appointment under

" Rehabilitation Assistance on 24.05.2006 in the

proper form when Rehabilitation Rule 1990 was
in force. Tn this regard it is humbly submitted that
the present appellant No.3-District Lducation
Officer, Kendrapara considered the application of
the present respondent by way of computing
points under OCS (RA) Rules, 2020.

For that it is humbly submitted that challenging
the order of the present appellant No.3-District
Education Officer, Kendrapara, the present
respondent had filed writ petition bearing W.I',
(C) No. 5105 of 2020.

For that the Hon’ble Single Judge without
verifying the fact in issue in the inslant case and
without examining the ratio decided in Malaya
Nanda Sethy case (supra) and without perusing

the pleadings and material documents available




o)

4

i
on tecord illegally and most unreaso{ﬁbl o
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4,

disposed of the writ petition directing thcm

Appellants to consider the case of the respondent
in the light of the principle decided in the case of
Malaya Nanda Sethy (supra) and accordingly
illegally directed to extend the benefit to the
respondent within a period of 3 months from the
date of communication of the order. It is humbly
submitted that such an observation of the Hon’ble
Single Judge is an outcome of total non-
consideration of the material facts and pleadings
made by the State authorities and the aforesaid
findings and observations arrived at by the
Hon’ble Single Judge resulted in grave
miscarriage of justice. Hence the impugned order
is liable to be set aside.

For that it is humbly submitted that the matter
relating to appointment under the Rehabilitation
Assistance scheme has already been set at the rest
by the Hon’ble Apex Court in the case of N.C.
Santosh Versus State of Karnataka and others
reported in 2020(7) SCC, page 617, where the
Hon’ble Apex Court have clearly held that the

norms prevailing on the date of consideration of

the application should be the basis for

consideration of <claim for compassionate

appointment. Therefore, in the instant case since
the Odisha Civil Service (Rehabilitation




Assistant) Rule, 1990 is no more available in
view of the introduction of the new rule in the
year 2020 and more particularly the said new rule
2020 is vet to be made applicable in respect of
either fully aided institution or block grant
institution, therefore, the very writ petition filed
by the present Respondent before the Hon’ble
Single Judge is thoroughly misconceived and

contrary to settled position of law and the Hon’ble

| Single Judge has not considered the said legal

aspect while passing the impugned order. Hence:

the impugned order passed by the Hon’ble Single

- Judge is liable to be quashed.

For that the Hon’ble Single Judge while passing -
the impugned order has not taken™ into

consideration of Rule 6 (9) of Odisha Civil

"Service (Rehabilitation Assistance) Rules, 2020,

in that Rule it is provided that “all pending cases
as on the date of publication of these rules.in the.

Qdisha Gazette shall be dealt in accordance with |

the provision of these rules. Though the present
Respondent No.1challenged the rejection order in
the writ application on the ground that his case
will he considered in the old rules ie. Odisha
Civil Service (Rehabilitation Assistance) Rules,
1990, but he has not choose to challenge the 6.9
of Odisha Civil Seiviee . (Rehabilitation

‘Assistancc) Rules, 2020, wherein it was provided’



H.

that all pending cases will be dealt in accordance
with the Rule, 2020. Therefore, in absence of
such challenge, the writ application before the
Hon’ble Single Judge is not maintainable. The
Hon’ble Single Judge has also not considered the
said rule while disposing the matter and directed
that his case may be considered in the old rules on
the basis of Malayananda Sethy’s case. In absence
of challenge of 6.9 of Odisha Civil Service
(Rehabilitation Assistance) Rules, 2020, which is
a statutory rule under Article 309 of the
Constitution of India, the direction made in the
writ petition is not sustainable in the eye of law.

For that it is a fact with regard to applicability of
the rule in respect of appointment under
Rehabilitation Assistance Scheme, though there
are some conflicting judgments not only passed
by this Hon’ble Court, but also by the Hon’ble
Apex Court, but issue decided in the case of N. C.
Santosh as referred in the foregoing paragraph is a
larger Bench judgment which is binding over all
other judgment and more over the very same issue
with regard to applicability of the normms for
consideration of Rehabilitation  Assistance
application is also pending and referred to a larger
bench in the case of State Bank of India Versus

Sheo Shankar Tewari reported in (2019) § SCC

600 and the said issue is still pending before the
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Hon’ble Apex Court. Basing on such issue
pending before the Hon'ble Larger Bench ol the
Hon’ble Aapex Court, the Division Bench of this
Hon'ble Court vide its order dated 2/.07.2022 in
W.P. (C) No. 37575 of 2020 observed that
awaiting the judgment of larger bench of the
Hon’ble Apex Court in the above case adjourned
the said case as sine die till the final decision of
the Hon'ble Supreme Couri. Therefore; since the
issue is pending before the Hon’ble Apex Court in
the larger bench -and more over another larger
bench in the case of N.C. Santosh (supra) wherein

it has been held that the norms prevailing on the .

date of consideration of the application should be - -

the basis for consideration of claim for
compassionate  appointment.  Therefore, the
Respondent is not entitled to be appointment

under Rehabilitation Assistance Scheme, but the

order of the Hon’ble Single Judge for --

consideration of the case of the Respondent
relying the judgment in the case ot Malayananda
Sethy is appears to be tiot sustainable in the eye of
law for which the impugned order under
Annexure-3 is liable to be quashed.

For that the impugned order passed by the
Hon’ble Single Judge is also liable to be quashed
for the reason that admittedly the Respondent

praved before the Hon’ble Single Judge to give
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her appointment under R.A. Scheme Rule, 1990,

but the Hon’ble Single Judge -erroneously
disposed of the writ petition at the stage of
admission, therefore the order passed by the
Hon’ble Single Judge is not sustainable in the eye
of law, hence the impugned order passed the
Hon’ble Single Judge is liable to be quashed.

For that, it is well settled principle of law that
appointment on compassionate ground is not a
matter of right and since the father of the
Respondent died in 2012 and in the meantime
more than ten years have already been passed and
such a belated stage the claim of the Respondent
cannot be sustained and the same is contrary (0
the aims and object provided for compassionate
appointment. Therefore, the claim of the
Respondent is not at all tenable in the eye of law,
hence the same is liable to be quashed.

For that judging from any angle the order passed
by the Hon’ble Single Judge cannot sustain in the
eye of law and the same is liable to be quashed.
For that in view of the aforesaid facts and
circumstances the order dated 05.12.2022 of the
Hon’ble Single Judge passed in W.P. (C) No.
5105 of 2020 is not sustainable in the eye of law,

accordingly the same may be quashed.
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PRAYER
It is, therefore, most humbly and respectfully prayed
that this Hon’ble Court may graciously be pleased to admit the
appeal, issue notice to the respondents, call for the records and
after hearing the parties the Hon’blc Court may be pleased to
quash the impugned order dated 05.12.2022 passed by the
Hon’ble Single Judge in W.P. (C) No. 5105 of 2020 under
Annexure-3 and further the writ petition filed Uy the present
Respondent before the 1on’ble Single Judge may be dismisscd
being devoid of any merit;
And may pass such other order/forders as may be
deemed just and proper for the ends of justice.
And for this act of kindness the appellants as in
duty bound shall ever pray.

By the appellants through;
Cuttack,

Date: 70/0¢ /2823

(S
MAR;, Lt KUMAR o TIA

L.E No.-(0-38/1994
CERTIFICATE ° CME“M%NGSOIM

Certified that the grounds set forth above are good
grounds involving substantial quiestion of law to be canvassed
in this appeal and having prepared and filed. I undertake to
support the same at the time of hearing if instructed.

Further certified that due to non-availability of

cartridge papers plain blue papers have been used.

Cuttack ('./&4;
Date: /g/of/w 23 Addl. Government Advocate.

Mag LA KUIAAR KHUNTIA

Auus. unia) Cuvl. Advocale
3.C.E No.-0-98/1894
M-9437168044
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IN THE HIGH CQURT OF ORISSA: CUTTACK
W.P{C)No. 2LO05 12020

CODE No.310705

In the matter of:
An application under Article 226 of the Constitution of india,
And
In the matter of:
‘Appointment under Rehabilitation Assistance Rules; 1990”
And
In the matter of:

Nimain Malik, aged about 40 years,
S/o late Hakim Malik, At/P.0.-Gobindpur,
Via-Gobindpur Kuchery, Dist-Kendrapara.

....... Petitioner
-Versus-

1. State of Odisha, represented through its
Commissioner-cum-Secretary to Govt. of Qdisha,
School and Mass Education Department,
Secretariat, Bhubaneswar, Dist-Khurda,

2. Director of Secondary Education, Odisha,
Bhubaneswar, Dist-Khurda.

3. District Education Officer, Kendrapara
At/P.O-Kendrapara, Dist-Kendrapara.

................... Opp. Parties.

The matter out of which this writ application arises was never before this
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The humble petition of the
above-named petitioner,

MOST RESPECTFULLY SHEWETH:-

1. That the petitioner is a citizen of India. The cause of action out of
which this writ application arises is within the territorial jurisdiction of this

Hon’ble Court.

2, That the petitioner challenges the inaction of the authorities in not

considering his case for Rehabilitation appointment, which is pending with -

the authorities long since.

3. That the brief fact of the case is that the petitioner’s father, Hakim
Malik (late) was working as a Péon, in Godabarisha High School, Gobindpur
in the district of Kendrapara. The appointment of petitioner’s father was
approved and he became an approved staff of the School. The School in
question was an aided educational Institution and subsequently it was taken

over by the Government and became a New Govt. High School, w.e.f.

01.06.1994.

4. That while working as such, the father of the petitioner expired on
29.11.2005 due to Cardiac Arrest in Up-graded P.H.C., Aul. The death
Certificate issued by Registrar Death and Births, U.G.P.H.C., Aul
dt.02.12.2005 is annexed and marked as ANNEXURE-1.

5. That after the death of his father the petitioner obtained the legal
heir Certificate from the Tehsildar, Aul. H2 also obtained Income Certificate,
Caste Certificate from the Tehsildar, Aut as he belongs to Schedule Caste.

The petitioner also obtained the “No Objection Affidavits” from other legal
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With all those documents the petitioner applied for appointment under

Rehabilitation Assistance Rules on 24.05.2006.

7. That the School authorities sent all the papers/documents to DEQ,
Kendrapara for necessary action. The DEO, verified all the documents
submitted by the petitioner and found in order and obtained the distress
certificate from the District Collector. From the Office of DEO, Kendrapara
the petitioner came to know that his application and other connected papers

have been sent to the Office of Director Secondary Education for approval.

8. That after getting the applications from the candidates, the Director
Office prepared a list of candidates applied for. A true copy of the said list
along with the letter of Dirlector dt.27.09.2010 is annexed and marked as
ANNEXURE-2.

9, That the petitioner has fulfilled all the formalities as required by the
authorities, and his name finds place in SI. No.45 of the list, but due to
inaction of the authoritics, the petitioner has not been given appcintment.

He is running from pillar to post.

10.  That it is pertinent to mention here that the post which fell vacant due
to death of an employee, against that post any candidate applying under
R.A. Scheme in that Circle is to be appointed. If 46 candidates were listed
which implies 46 posts were vacant due to death/disability. Hence non-

appointment for years together is just violation of R.A. Rules.

11.  That the petitioner is a poor Schadule Caste uncmployed candidate.
No member of his family is in any Govt. or Private job. So in order to save his

family from harness, he had applied for employment under the

-~ LI v - LI - bl [ . . [} 1
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Odisha, Bhubaneswar on 08.04.2019 for consideration of his claim for
appointment under the Rehabilitation Scheme. But as vet the authorities are
silent over the matter. True copies of representations dt.08.04.2019 are
annexed and marked as ANNEXURE-3 (&8t It is a matter of great regret
that some persons similarly situated when have been given appointment
under the said Scheme, the case of the petitioner has been neglected and he

has been singled out.

13.  That such inaction on the part of the authorities is bad and illegal. The
authorities are giving appointment to their sweet will. The petitioner is

running from pillar to post, but the authorities are giving him assurance only.

14.  That finding no other alternate and efficacious remedy, the petitioner
invokes your Lordships extra-ordinary jurisdiction under Article-226 of the

Constitution for redressal of his grievance.

PRAYER

It is therefore prayed t'hat., the Hon’ble Court may be graciously pleased
to issue notices to the opposite parties under Article 226 of Constitution of
India and more particularly may issue writ of mandamus/

order/direction/declaration as follows:-

{i) Writ of mandamus directing the opposite parties especially O.P.s No.2
and 3 to issue appointment order under the Rehabilitation Assistance
Rules at an early date as a long time has passed in the meanwhile from

the date of his application.

(ii)  Direction directing the opposite party No.3 to draw and disburse his

calam: iiirt ~ftar hie Arenintra A me
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AFFIDAVIT

I, Sri Nimain Malik, aged about 40 years, S/o late Hakim Malik,
At/P.O.-Gobindpur, Via-Gobindpur Kuchery, Dist-Kendrapara do hereby

solemnly state and affirm as follows:-

1. That | am the petitioner in this writ application.

2. That the facts stated in this application are true and correct to the best of

my knowledge and belief based on record.
Identified by

Advocate Deponent

CERTIFICATE

Due to non-availability of cartridge paoers thick white papers are used.

Advocate.

CERTIFICATE

The contents of writ application are read over and explained to petitioner in -
Oriya Language.

Advinrmata
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To .

1. The District Education Otticer, Kendrapara
2. The Director of Secondary Education, Odisha, Bhubaneswar

Sub- “Appointment under Rehabilitation Assistance Rules”
Sir,

l, Sri Nimain Malik, S/o late Hakim Malik, who was working as
‘Night watchman-cum-Sweeper’ of Godabarish Vidyavaban, Gobindpur,
Dist-Kendrapara beg to state as follows for your kind consideration and
necessary action, ' -

My father, Hakim Malik (late) was working as Night Watchman-cum —
Sweeper in Godabarish Vidyavaban, Gobindpur. The School in question was
- a taken over New Govt. High School. Hence he was a Civil Servant. He
expired on 29.11, 2005 due to Cardiac Arrest.

After the death of my father, | obtained Death Certificate, Legal Heir
Certificate, Caste Certificate, Income Certificate, No objection Affidavits from
other family members, No job Affidavit and School leaving Certificate .and
‘ applied for Appointment under Rehabilitation Assistance Rules. -

The School authority sent my papers/documents to the District Education
Officer, Kendrapara for verification and necessary action. Though | came to
know from the Office of DEO, Kendrapara that my application has been
forwarded to the Office of Director Secondary Education, Qdisha for

necessary approval. The Director has prepared a list of 46 candidates, where
my SI. No. 45.

That from the date of my application a long time has passed. | came to
know that some persons have been given appointment, my case has not
been considered as yet.

Therefore, | pray my case for-appuintment under R.A. Rules be considered
at an early date as a long time has passed from the date of my application,

for which act I shall be obliged.’f@,’;
55 YT D

istrict Educatnon Otiiue.
° KENDRAPARA




¥ IN THE HON'BLE HIGH COURT OF ORISSA: CUTTACK
W.P.(C).NO:5105 of 2020
Nimai Malik e Petitioner
-Versus-
State of Odisha and others ... Opposite Parties
IN D E X
E'SL. [LIsT OF
NG T ANNEXTURES DESCRIPTION OF DOCUMENTS | PAGES
1 . Counter Affidavit of the Opposite Party Nodl 1.8
ﬁ | _ i.e. District Education Officer, Kendrapara
2. " Annexure copy of the Directorate letter No. 4A -121-§-10- ] 9
' A/3 143335dated 31.12.2010 i
. 3. | Annexure- | Copy of the letter No.399 dated 17.01.2011| 10-12
i B/3 along with the vacancy position of base level
|| (Series) | post from 01.01.2010 to 31.12.2010
4. | Annexure- | Copy of the letter No.4A-87-11-2010-33%0 dated : 13-14
‘ C/3 18.01.20110f the Directorate, Secondary:
i ' (Series) | Egucation, Orissa, Bhubaneswar along with
! ) |__ the enclosed list |
5. Annexure- ! Copy of the letter No. 878 dated 25.01.2011 ofy 1817
D/_3 the Inspector of Schools, Jagatsinghpur Circle,
(Series) | jagatsinghpur along with the enclosed list of
| candidaies & D.O. No. 08 dated 16.04.2011 of
: ! Inspector of Schools, Jagatsinghpur Circle,
| E Jagatsinghpur L
6. | Annexure- { Copy of the letter No. 3686 dated 06.05.2011 b 18-19
E/_3 of the then Inspector of Schools, Kendrapara
; (Series) | circle, Kendrapara -and registered postal
3 receipt bearing its n0.53
A ——

Place: Cuttack
Di.D‘f 06.2020

Standi g Counsel
S&ME Cell

%&1' 22

Lisuicl Education Oftige,
KENDRAPARA

25 ANNEURELL
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CThod, L am the Cpposite Party No.3 in present wril pefition &

. Thati, the petitioner namely Nimai Malik has filed the present writ

2 b
IN THE HON'BLE HIGH COURT OF ORISSA: CUTTACK ' .
W.P.(C)Y.NO:5105 of 2020

Nimai Malilk Petitioner

----------

-Versus-

State ot Odisha and others .....Opposite Parties

Counter Affidavit Filed By the District Education Officer,
Kendraparai.e. the Opposite Party No:3:

I, Sii Sanjib Kumar Singh, aged about 58 years, son of late

Richard Kulamani  Singh, at present working as  District v

Ecucation Cfficer, Kendrapara, Al/Post/District: Kendrapara do v a8
e :';Q

3.

30

herehy solemnly affirm and state as follows:

?

M {HE

P
tharoughly gone through the present wiil petition and have
understood the averments made therein. B

—t

seeking o direction to the Director, Secondary Educaiion,
Ddisha, Bhubaneswar, the opposite party No.2 & Distngi
Fducaiion Officer, Kendrapara, the opposite Party No.3 to issue
appointment order to him under the Rehabilitation Assisiance
Rutes at an early date as a long time has been passad it the
meanwhile from the date of his application along with @
direciion to oppuosite party no 3 1o draw and dislourse his salary

just after his appointment.



-
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. That, the grounds on which the present wril has been filed by

Ihe petitioner is not maintainable either in law or in fact & more
s0, the petitioner has his no cause of action to file same against
ine present deponent before this Hon'ble Courl, for which ihe

presen! writ of petitioner be dismissed.

w2

[WYTRIS ) I

. Thai, the «allegations of the petitioner is based on. o
“\__;}4'\ -
misconception and misrepresentation of fact as such he is not 5. ‘%‘é
. i ) S @
entifled fo get any reliefs as prayed for in present writ and 3 =
nence the writ petition of petitioner is liable to be dismissed on =
ihai score.
A
. Thet, i is respecifully submitted that the petitioner has not imp- 72
o e G

leaded the District Education Officer, Jagatsinghpur as a party ;”‘4
o the prasent wiil application in whose absence no effecive
order can be passed by this Hon'ble Court for which in
absence of same due to non-joinder of necessary parties, he

DrEsent wiit of pefitioner is liable to be dismissed.

. That, this deponent withoul giving paragraph wise coroments

craves leaave of this Hon'ble Court to canvas the issue invelved

in this case for the kind appreciation of this Hon'bie Court,

. Thai, it is respectfully and humbly submitted that the faiher of

the present petitioner namely Hakim Singh, while working as @

neon in Godaosarisha High School, Gobindpur which is o New
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Sovorament High School with effect from 07.06.1994 in ihe
clistrict of Kendrapara had et his deuth on 29312005 The
copy of the Dealh Certificate of the deceased employee

ncmely Haokim Singhis avalable as Annexiure-1 with the waii.

8. that, it is humbly and respectfully submitted that afier the

Vot ol deceased Hakim Singh, Ex-peon of Godc:bérisl—m High
School, Gobindpur, the pelitioner being the son and ong of the
lzqal hais  of deceased Hokim Singh had dapplied fer his
enganement under the Rehabliiation Assistance Scheme

oeiore the competent authority.

v, That, it is respectfully and humbly submitted that the Director,

Scoondary Educetion, Orissa, Bhubaneswar in his letler No. 4A-l-

S7-1047080019) daded 27.09.2010 had been pleased o send

ihe list of the candidates eligible for appointment ur;.dc—:-r'

Kehatiditation  Assistance  Scneme  duly approved by ihe
Govormnment 1o the office of this deponeni in which the name
ol Hho oreseni petitoner namely Nimai Malik finds place ot
serial Mo15.The copy of the Directorate letter No. 4A-1-87-10-
A7040017) cated 27.09.2010 along with the cpproved list i
available as Annexure-2 with warit,

0. that, i iy respectfully and hombly submitied that thereafter the

Cireclorate, Secondary Education, Orissa, Bhubaneswar vide




¥

- - VI
{ x - k..“.“_bon‘..a : '?';j:.
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their letter No.4A-121-1I-10-63335 dated 31 .!2‘%ﬁ%ﬁﬁ:@l@ﬁ&@}@dﬁ@;:" ,

o ull Inspector of Schools/Superintendent of Sanskat Sludiies,
Purt to submit vacancy positions in respect of neon-tecching
hase level Closs-lll &  Class-lV - post  in Govt.  High

Schnols/offices/Govit. Secondary Training School and ULB High

g g

schools jaken over by Government for the period frontA275

01.01.2010 o 31.12.2010 for the purpose of filing up of the POt &

U mRARL

undar R.A. Scheme in the prescribed pro-forma acppended wiih

-~
D igt £ducayon

1k wve. I3 -.,'L_J

the aloresaid letter. The copy of the Direciorate letter No. 4A-

T

121-1-10-63335 dated 31.12.2010 is annexed herewith as -7,

Annexure-A/3. !}\.
o~ v

CThat, it is respectfully and humbly submitted that in pursuance
to Cirectorate letter No. 4A-121-1-10-63335 dated 31.12.2010;
the then Inspecior of Schools, Kendrapara vide his lefier No.397
dalect 17.01.2011 had sent the vacancy position to the
Dlicciorate in the prescribed pro-forma in respect of Class-IH &
Class-IV base level post for the purpose of filing up the post
undar R.A. Scheme under Kendrapara Circle, Kendrapara. The
copy of the lefter No.399 dated 17.01.2011 along with fhe
~vacancy position of base level post from 01.01.2010 to

.

31.12.2010 are annexed herewith as Annexure-B/3(Series).




12. Thal,

30

Direcicrate, Secondary Education, Orissa, Bhubaneswar vide

their letter No 4A-87-I1-2010-33Y0 dated 18.01.2011 to o

[

inspector of Schools has been pleased to re-allot the
candidates for appointment under Rehabilitation Assistance

Scheme out of the approved list citing the reason of non-

{-.J\

cvailability of approved vqcancies in their own Circle with an
intention 1o accommodate them in other Circles. It is pertinerit
o mention here that in said letier the name of the present
odifionor namely Nimai Malik has been sent to the office of ihe
Inspector of Schools, Jagatsinghpur Circle, Jagatsinghpur at
el o7 The copy of the letier No. 4A-87-11-2010-33%90 dated
18.01.20110f the Directorate, Secondary Educcn‘lion, Orissa,
Bhubaneswar clong with the enclosed list is annexed herewiily

as Annexure-C/3(Series).

13. That, it is humbly and respectfully submitted that the Inspector

of Schools, Jagatsinghpur by referring the uloresaid letter of the
Directorate had requested the then Inspector of Schoaols,
Kendrapara to furnish all the relevant docurnents of the
candidates including the petitioner to his inspectorate  for
verification of the records for appointment under Rehabilitation

Assistoince Scheme  vide his  office  lefter No.878 dated
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it is respecifully and humbly submitted that The’

Yuion Offizer

RAPARA
.

District £
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25.01.2011. Again, the Inspector of Schools, JogoTsin&éur vc}]e ey 7025
*
his D.O. No. 08 dated 16.04.2011 had mquested\ﬁ’é\ﬂnen e
SRS 3% Ly
inspecior of Schools, Kendrapara Circle, Kendrapara 1o furnish :

all the relevant documents of the candidates namely Nimadi

walik, the petitioner and two others to his inspectorate for

ey

verification of records for appointment under rehabilitagtion
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scheme. The copy of the letter No. 878 dated 25.01 2011 of the (:‘(
Inepecior of Schools, Jagatsinghpur Circle, Jagatsinghpur along E
wilh the enclosed list of candidates & D.O. No. 05 dated é:’
6012011 of Inspector of Schools, Jagatsinghpur Circle, “i?
Jagatsinghpur are annexed herewith as Annexure-D/3{Series). G

14, Thai. il is respectfully and humbly submitted that thereafter ine
then Insoector of Schools, Kendrapard Circle, Kendrapara vide
his office lefter No.3684 dated 06.05.2011 had senl The
documents of Nimai Malik fo the office of the Inspector of
Schools,  Jagatsinghpur  Circle, Jagatsinghpur  througn
registered  post for his  appcintment under Rehabilitation
Assisiance Scheme. The copy of the letter No. 3686 dated
06.05.201 of the then Inspactor of Schools, Kendrapara Circle,

Kendrapara ard registered postal receipt bearing Nno.5346 are

annesed Nerevin s ANnexuie:£/S(3eres)
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15 ingl it is respectiully and humbly submilled thal as the name
e peliioner has been re-allotted 1o the Inspecior of
Schools,  Jagatsinghpur  Circle,  Jagatsinghpur by ihe
Direcloraie for appointment under Rehabilitfation Assistarnce
el

scheme out of the approved list citing the recson of non-

vealshility  of appioved voconcgies in this Circle wi

I l C} i(]

nianian 10 accommodate him and in pursuance of the iefter =

4 15

of the: Direclorate and the Inspector of Schools, Jagatsinghpur
wele Jagaisinghpur all his relevant documenls has alreadly
ean sent o that inspectorate; for which this deponant nas no
authorily and locus-standci 1o issue appointmant ok 1o the
c-bisaar under Rehabiliaiion Assistancs Scheme coxd Koles
Suoh Thie wirit Tiled by the petiioner being net maintaina!zia
Lgh Lot rgjecied on that score.

Ta. That, itis humisdy and respectfully subbmitted That tha avermenis
snaco i the wait petltion of oelitioner which are not specifically
rolic e reated as denial and the petihoner should be ot
o nhict oroof thereof.

7. That, it s numicly and respectiully suomitted that this dezonent
reserves his dght to file additional counter if situation so warrants

Ut with the pric - leave of this Hon'ble Court.
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18.

1.

2

Thel, i view of the aforesaid fact and circumsiances of the
vesent case; the writ pefition of petitioner being devoid of
et is Iioble 1o be dismissed.

= facks siated above are all true to the best of my

xnowledge and belief being based on the official records.

) ¢l

clenlifi -t by: J) foe o womvesnt
DEPONENT

N e - L | N I i tE—du!”l°"";.I';r“'“.‘?' o

~.5.00 of AG's Office AN T

CERTIFICATE

el thatb due fo non-avaiiabiiity of Carlridge papars i

t

open mcarket this Counter Affidavit has been ivped out in thick

s AErox paooers

.
RV i
R S .
Place: Cuttack Sion'ﬁing é-dUnsel
Df. .04.2020 Si& ME Cell
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DIRECTORATE OF SECONDARY EDUC!—\TI'ON, ORISSA, BHUBANESWANK.

Ner AA-121-11-10- 63335 // Dated 31.12.2010

4
All Inspector of Schools/ Superintendent of Sanskrit Studies, Puii,
Seh Subimission of vacancy position in respect of non-teaching Class —ill & IV base
level post for the purpose of filling up of the post under R.A. Scheme.
Sir

Inviting a reference to the subject cited above, | ain directed to request you to submit vacancy
position in respect of non-teaching base level Class — 1| & 1V post in Government High Schools/
Hifices. Govt. Secondary Training School & ULB High Schools taken aver by Government under
your jurisdiction for the period from 1.1.2010t0 31.12. 2010 for the purpose of filling up of the

post under R.A. scheme in the prescribed profortma as given below to reach this Directorate by
10.1.2010 positively.

Yours faithiully,

o e e N X
- e - &_M}E' J\.r ’\\\I
o L
e Dy. Director {GS)
B g >

Vv AN
"7 Memo No. 63336 // Dated 31.12.2010
Copy forwarded to the Joint Secretary tuo Government, Department ot Schoal &
Mass Education, Orissa for favour of information, with reference to Government letter No.
borasndated 20.12 2010,
) Dy. Lirector (GS)
2T el
y PROFORMA

[t 4k about the vacant base level Non-Teaching posts in Goverrinent High Schools/Offices, Governmant Secondary Tratning
Seheols & ULB High Schools taken over by Government far filling up of the pasts under R.A. Schemno,

.«,‘\ -

sidagd 0 ase h.vl l N:m Ide!mw l Uv Nmm_ - Daie ol Rce:p:un for Whether the vacancy is admissihlcﬂxlnr Ramusrks
Loty gl vdarant pist, R ‘Jacanr.y veacancy{Death | the institution undor yardslick i
! gl T ey {Reurement/Pr | prescribed by Govt. |
B y )

e Sl iPeon] } omotion ete.) ) o
P 3 ! 4 5 G 7 [ |
S - |
o I —
u S S _. il

- Sipnature of Inspeclor of Schools

W
\‘@“‘

Signature of 558, Pun

Any vacancy found unfiled before 1.1.2010 of Government High schools/Offices, Gowt. Secondary

Lo this effect may be given,

!
l]\
Y

District Education Officer

KENDRAPARA

\\hd;mn;; Schools & ULR Hiph Schools taken over by Government may be submitted in the aforesaid proformis
serparately for the purpose of filling up of the post under R.A. Schemé. While submitting the said information, @
v whould be ensured that 75% of base level posts of such calegories as on 1.4.2004 has boen abolished | A certificaro
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NO. 399 / DATE. 17.1.2011

To
The Director,
Secondary Education, Orissa,
Bhubaneswar.
Sub:- Submission of vacancy position in respect of Non-teaching Class Il and IV base
level post for the purpose of filing up of the post under R.A. Scheme.
Ref:- Directorate letter No. 63335/ dt. 31.12.2010.
Sir,

In inviting a kind reference to the Directorate letter on the subject cited above, 1
beg to submit herewith the vacancy position in the prescribed proforma in respect of Non-
teaching Class-1II and IV base level post for the purpose of filing up the post under R.A. Scheme

under Kendrapara Circle, Kendrapara.

This is for favour of kind information and necessary action.

Yours faithfully

Enclosure: - As above
Sd/-17.1.2011

Inspector of Schools
Kendrapara Circle, Kendrapara

Tiwe. Copy Adfested

AN
District EducdtiotOfficer
Kendrapara



-Hb -

c Bbe

'
PROFORMA

Base Level Non-teaching category of Reason for Whether the vacancy is
e me Doty o O SR

Clerk) . Class-IV(Peon) Promotion etc.)  Stick prescribed by Govt.

1 2 3 4 5 6 7
01. Jr. Clerk -- N.N.H/S, Dangamal 01.01.2010 Retirement
02. --do-- - Sansidha H/S 01.03.2010 Retirement
03. --do-- - P.B.B.N, Manapara 01.03.2010 Retirement
04. --do-- -- B.P. H/S, Kandiahat 01.05.2010 Retirement
05. --do-- - N.N. Ucha B.P, Bhamanda 01.08.2010 Retirement
06. --do-- - G.D. H/S, Sanamanga 01.09.2010 Retirement
07. --do-- -- Kapileswar H/S, Khurusiapat 01.12.2010 Retirement
08. --do-- -- Namouza H/S 12.08.2010 Transfer ’
09. --do-- -- Sudarsan H/S, Thakurhat 12.08.2010 Transfer
10. --do-- - Kora Panchayat H/S 12.08.2010 Transfer
11. --do-- - R.C.S.N., Chhoti 12.08.2010 Transfer
12. --do-- -- Jamapara H/S 12.08.2010 Transfer y
13. -do— . S.M. B.P., Bagada 12.08.2010 Transfer |
14. —-do-- - Saraswati H/S, Deypur 12.08.2010 Transfer Tiwe. Copy Bitfested:
15. --do-- -~ S.K.C H/S, Patrapur Retirement I )
16. --do-- -- Panchayat H/S, Jayanagar 01.02.2010 Retirement \9' \1\/\
17. --do-- -~ Banabiharijew H/S, Gopalpur 01.02.2010 Retirement District Education Officer
18. —-do-- - Patkura H/S 12.08.2010 Transfer Kendrapara
. 19. —-do-- - Talakusuma Gobindpur H/S | Retirement ’
/.
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(\pl‘
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District Education Gfficer

Kendrapara

& I

1 2 3 4 5 6
20. -- Peon Baradia High School 01.02.2010 Retirement
21. - Peon N.N H/S, Dangamal '01.03.2010 --do--
22. -- Peon Aripada H/S 01.03.2010 ~ --do--
23. -- Peon Jagamohan H/S, Baradanga 01.06.2010 --do--
24. - Peon Mahu H/S 01.08.2010 --do--
25. -- Peon Marshaghai Girls H/S 01.08.2010 --do--
26. - Peon Dadhibamanjew B/P, Desahi 01.09.2010 --do--
27. - Peon Hatasahi H/S 01.09.2010 --do--
28. -- Peon Aripada H/S 01.09.2010 --do--
29. -- Peon Sarada Academy, Chhakana 01.09.2010 --do--
30. -- Peon Nigam H/S, Ameipal 01.09.2010 --do--

31. - Peon Baruna H/S 01.10.2010 --do--
32. -- Peon Jagamohan H/S 01.10.2010 --do--
33. -- Peon T.K. H/S, Katana 01.03.2010 --do--
34, - Peon Kanika H/S, Ayatan 01.03.2010 --do--
Trwe COP?/ Adfested
Sd/-17.1.2011

Inspector of Schools
Kendrapara Circle, Kendrapara
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( : ST T SPEED POST

OFTI"E OF THE DIRECTOR, SECONDARY EDLICATION, ORISSA, BHUBANESWAR,

AP0 / ./

4A-87-11-2010

All Inspector of Schools.
Subi- Re-allotment of candidates for appointment under Rehabilitation
Assistance Scheme out of 3" phase eligible list approved by Government.

Sir/Madam,

L
o \.:—\':' A
I L U

SO ¢ 53 > in continuation to this Directorate Letter No. 47060 di. 27.9.2010 on the subject cited
alrove | vncluse herewith the list of eligible Candidates fur appointment under RA. Scheme of

vacanmes fhe sald candudates be appomted in your circle immediately against the balan

vitancies approved by Government as per the guidelines issued earlier and report compliance in
oy the prescribed format A & B ta reach this Directorate by 5.2.2011 positively,

e Tite concerncd Inspector of Schavls wie 1eyuesied to furnizh documents of he
e " respective candidates to the Inspector of Schools concerned regarding verification of the
: records.

- o This arrangement is done under the provision of Rule 8§{d) of OCS (R.A.) Rules, 1990.

Yours falthfully

\\\\\
Jm‘%ﬁrrec :;S B
Memo No. //dt.

Copy alongwith copy of its enclosure forwarded to Jaint Secretary to Government,
Orissa, Department of 5 & M.E. for favour of information.

Joint DirectorS.E))
Memo No. //dt.

Copy alongwith copy of its enclosure forwarded to Director, Elementary Education,
Orissa, Bhubaneswar for information.

loint IjirectorS.h.]

Ty

-

District Ed ’jca/tl/&n Officer
KENPRAPARA

e
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- The abave candidates should Le

appcinted against the bala

e vacancy in your crcle according to the nost admissible to them in their own circic

H i apnual
41z ol deatdy | I

i Category | Gate of apply | hceme (in S f the D,
Cmpadiznen @0 e ry_i t el ¢ neeme (in | e
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Ta
The Tngpscter o« Scheels,

KalahdnUL/\yénﬁ:apara Circle.

The District Inspecter «f Schosls,

Ehawanipatna/Pattamunuaijﬂandr@paf%o

Sub i~ Submissien ef decuments fer aépainbﬁwnt S RenAhi b
ASgistance Scheme sut, af drd phasa L TS IR iz Apprevet
BY Gevernmert,
Hef a- Letter Nl-ugééﬂ___*‘ﬁ dt. 12,1203 1 ey wirsoter Secandary
1A-~B8T~11-2916
o ‘ Edinubien, TGELEAR, BhdbuAacsuwsr,
Sir,
With reference te the subiect and referencs o tod KRS AT
Y#U are regquested tm farnisn &)l <mae CELOVENE Guoeamants 4 f fhg
respective cand¥dates {copy encleszd) te iy - PUHY S LA e Ty
verificatien af the recerds {or appelnt ment v jer Babapilitaitien
Assisvance Sohene.

C Thi.. may pleese be Accerded prioriity avim: §en.
!

a8 TG INGHPUR T RCE)

Meme Novo = mame e tg

Vit mabunt ket o Thae Ty CETlar Becwry oo e b o

Crigas, Bhubaneeswasy faer infarmatlen with Yred e g e St
VR wWe. 3399 :
i T dte 189102@11. \
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‘] ' INGPECTOR Do SU800LS
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Coh
nm'ric‘tf’d{xcaﬁon Officer
HENDRAPARA
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Sub
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i 16.03. 11 andtle
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Viith reference to the s

i tunng
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Letter N, 3390 ¢t

#3142

OHFICE OF THE INSPECTOR OF SCHOOLS, JAGATSINGHPUR CIRCLE
JAGATSING HPUR

oA
"ot ;';,"- ! {,’:
e 2 Date L

/ {;,j//

e e

Submission of documents for appointment of R.A. Scheme out of 3rd Phase.

18.01.11. and this cffce letter no. 878(5) dl Z501.11 & 2995
fephonic discussion arnc personalf contact.

h

s 1May slease be accorded prioritly attention .

LR

e i '“':;w\.f\'
] < A .
e 3 Jo > TR e Yours faithfully
N LRy )\X\;’ o B f\ K ‘1-’5‘1
Encl | List of candidaivs. (-“E(‘lrn’l_‘tFC""E‘."{.--"".:'u.'i{.l_.i Lo
i Satvabhama Dt P.K. Swain .
Faheswar Beherg
3 Nimain Mallick.
_|-['°'.
S0 Sekhar Chandrg Sahoo, O.C.8).
repoctor of Schoals,
Kendrapara Circle.
Faeime tee, e e Dale o —
Copy submitted to the Director Secondary Education, Orissa, Bhubaneswa; o favour of
kind information and necessary action.
o |
Sy <") ;r /"/. - ‘\
| ),-},j") 1 ty/} | Inspector of Schools
/i/ \u"\ Jagatsingnhpur Circle

—

District Edudation Ofcer
KENDRABARA

T




SV R NOT INSURED [ wEi

TETA TR -’lctll}_r-« EE - !ho 334’{_‘3
.:J i

Platan WIS aitived Ll k‘l@:ﬁ"

- ‘ " %"

- "'T"'-& |cnrc? _[ a1FdT o l‘ e~

. Tl eci 2 iieyis ,lero%‘s._sj.,:i k gig}(;' 5 %\\U\‘,\-’D
Sedraseent .(}"3 Q\‘w m\\:«.

s ot %{ﬁ;\@""ﬁi“ﬂt AN

.gnalure-of-recewmg offlc

Cj__'....___,-_

wrSllet COLDANIc: Yitidus

KENDRAPAHG

1
]

s
District Education Officer
KENDRAPARA
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CEIICE CF THE INSPLCIOr OF SCHOOLS: KENIRLPARE QIRCILE: KRNDRAKRA

na., ‘;ﬁr_ ERC:) SDATE . {-. - i

Thie Inspegtor.of Schools,

Jagateinghpur Circle,
Jagatsinghpur,

Subt - Submission _of doepments fer appointment
of Rehabilitation Aemistance Scheme out of
3rd Phage e)f-1"1» 1igt approved by Govt,

Rinfip = Letter No. B78/dr.25.1,11 ©f Inspector Of

Schocl,Jagens bugiyay Circlde,7agateingiinur.

Siv, :

A am €0 gay toat the relevant docufmmt:; of 04
candidates to be appointed under RehsSciene out 0f 3rd Phase mentioned
at Sl.hos 4,5,6 & 8 in your letter undar reference were selt to yuur
cffice vide this oifice letter Mo, 2246 /Gt 3653.2011 » The
documents ©f Nimai tallik is enclosed herewith £0r bis appointment
under your control., Satyabiiama Dikshit & Maheswar Behera can be
appolnted under ReasScheme in this Clrcle, Que to in eligibidity or
Of Prasanti Chhatoi and Mchallsghe Sahco as tiiey are found to ke
married as per tiie reports received from Tahasildar, Gearndpur ang
Tahésildar, Aul.

Yours falthfully
E~E"rf3,.x SNea iy

Inspector of Schools .
qbf’g_endrapa ra Circvle,Kandrapara’,

Encls-
1. Xerox eopy of Resldantial
certificate =« 1 ¢opy , -

EE. Xerox copy of caste certificote~ 1 eapy

3+ Xerox gopy of S.L.«C. » ) copy

4. Xorox eopy of Employment carg ~ 1 copy

5.« Xerox ¢opy of Death cert{figate=1 copy

Ge Xorox copy of Character certificate— 2 cOplas.
7+ Xerox copy of Medical certificate ~ 1 copy

8. Xerox gopy of spouse = 1 gopy

S¢ Xerox gopy of Court Affidavis = 2 Boty,

//f
District on Gfficer

KERDRAPARA



IN THE HIGH COURT OF ORISSA: CUTTACK

W.P{C)No. 5 1 O 5 /2020

CODE No.310705

In the matter of:
An application under Article 226 of the Constitution of india,
And
in the matter of:
‘Appointment under Rehabilitation Assistance Rules; 1990”
And
In the matter of:

Nimain Malik, aged abaut 40 years,

S/o tate Hakim Malik, At/P.0.-Gobindpur,

Via-Gobindpur Kuchery, Dist-Kendrapara.

Petitioner

-Versus-

\ 1. State of Odisha, represented through its

e . Commissioner-cum-Secretary to Govt. of Odisha,
School and Mass Education Department,
Secretariat, Bhubaneswar, Dist-Khurda.

2. Director of Secondary Education, Odisha,
Bhubaneswar, Dist-Khurda.

3. District Education Officer, Kendrapara
At/P.0-Kendrapara, Dist-Kendrapara.

4. District Education Officer, Jagatsinghpur,
At/P.O-lagatsinghpur, Dist-lagatsinghpur.

K}/‘ v raees Cpp. Parties.
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IN TIIE HIGH COURT OF ORISSA AT CUTTACK
W.P (C) No. 5105 of 2020

Nimaini Malik ... Potitioner
Mr. S.P. Sahoo, Adv.

State of Odisha and others e Opposite Parties
State Counsel
CORAM:
DR. JUSTICE B.R. SARANGI

ORDER
05.12.2022
Order No. ‘I'his mattcr is taken up through hybrid mode.
06.

2. Heard learned counsel for the parties.

3. Learned counsel for the petitioner contended that the casc of the
petitioner is covered by the judgment of the apex Court in the case of
Malaya Nanda Sethy v. State of Orissa, Civil Appcal No. 4103 of
2022 disposed of on 20.05.2022. Vherefore, this writ petition may be
disposed of in the light of the aforesaid order.

4. Learned Statc Counsel does not dispute the position.

5. In the above view of the matter, this writ petition stands
disposcd of dirccting the oppostte parlies-authority 10 consider the
case of the petitioner in the light of the judgment passcd by the apex
Court in ihc case of Malayé,* ‘Nanda Serhy (supra) and puss
appropriate order in accordance with law within a period of three
months from the datc of production ot certiticd copy of this order.

[ssue urgent certified copy as per rules.
r\

(

&D'

L URA

Page 1 of 1




A
IN THE HIGH COURT OF ORISSA: CUTTACK.
WA-/ - - No, {O of 2023
STATE OF ODISHA & OTHER'S ..o PETITIONERS.
.................... APPELLANTS
-VERSUS-
....................... OPP. PARTIES.
AL wia sy A/’g/}‘{' .................... RESPONDENTS.
M_E M O
[/We hereby enter my appearance in the above,
noted case on behalf of the Petitioners / Appellants.
Cuttack Addl. Govt. Advocate §
Dateva/ﬂf/lﬂﬂ MANOJA KUMAR KHUNTIAE /¢
_ Additional Govt, Advocate Reri ol
1 B.C.E No.-Q-98/1994 e
M-9437168044
s e e A 1-?-‘.»'. k. 7 e
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A IN THE HIGH COURT OF ORISSA : CUTTACK.
| LA No.__ A6TE  of2093.
( Arising out of W.A. No. @ % of 2023) —~
IN THE MATTER OF:
An application under Section 5 of the
Limitation Act for condonation of delay.
AND
IN THE MATTER OF:
State of Odisha and others ... Appellants.
-Versus -
Nimain Malik. ... Respondent. '
“ TO
THE HON’BLE CHIEF JUSTICE, ORISSA HIGH
COURT AND HIS LORDSHIPS COMPANION
JUSTICES OF THE SAID HON’BLE COURT.
The humble petition of the
appellants named above ;
T MOST RESPECTFULLY SHEWETH;
1. That, the appellants above named who are the
functionaries of the State of Odisha have filed the present
memo of appeal challenging the order dated 05.12.2022 passed
by this Hon’ble Single Judge in W.P. (C) No.5105 of 2020.
2. That the averments made in the memo of appeal may be
read and treated as part and parcel of this application and those
are not reiterated for the sake of brevity.
3. That, the above said writ petition was disposcd of by
this Hon’ble Court vide order dated 05.12.2022.
KUNAR \-’cr;:{‘;‘;\!’; | “ fjm@wm
MP*NQ'L':\a\ Govt '9: j1994 FR@%‘E&%&@M TR
Mdg,‘c f’ gfé:fo 50004 Regd. No- OH-04/1957
TA-

- K

Suds dnol k. o
District Educ%m. NWK

KENDRAPARA




4. That, after thorough examination of the said order dated
05.12.2022 passed in W.P. (C) No. 5105 of 2020 passed by
this ITon’ble Court in favour of the present respondent (Writ
Petitioner), the Joint Secretary to Govermnment in the
Department of School and Mass Education vide letter No.
7866/SME dated 06.04.2023 instructed the present deponent to
file Writ appeal challenging the above said order dated
05.12.2022 passed by the Hon’ble Single Tudge.

5. Thal, it is humbly submitted that after receipt of the
above said instruction from Government, this depouent vide
letter No. 4852 dated 19.04.2023 requested the Learned
Advocate General, Odisha to prepare the writ appeal and this
deponent came to the Office of the Advocate General, Odisha,
Cuttack for filing of writ appeal as well as the Interim
application for stay and for condonation of delay and the same

was filed on. 11j0€/2022

6. That, it is humbly and respectfully submiited thai the
delay caused for filing of memorandum of appeal is bonafide,
unintentional and not willful, on the other hand the delay
caused for filling of the memo of appeal is due to observation

of the official formalities.,

7. That in the given sets of facts and circumstances, it is
humbly prayed that this Hon’ble Court may graciously be
pleased to condone the delay in filling the Writ appeal.

UNTA l"\

ARADIPTA KUMAR MORANTT
Notary, Cuttack ‘TM:'-jltl
Rang. 10~ OH-0L1%43

Nage R _

ERT TR

KENDRAP-QRA -

) o D: 4 '
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8. That, it is humbly submitted that in the interest of
Justice, equity and fair play the delay in filing the writ appeal
may be condoned and the same may be heard on merit.
PRAYER

Therefore, in view of the above facts and circumstances,
it 1s humbly prayed that this Hon’ble Court may graciously be
pleased to allow this petition by condoning the delay of /%4
days in filling the writ appeal;

And pass any such other order/orders as this Hon’ble
Court may deem fit and proper;

And for this act of kindness, the Appellants shall as in
duty bound ever pray.

By the Appellants thromrlEh;

CUTTACK L. eerm
DATE: so/45/1013 ' Wi LTI
- - - P e ; coacalte

TR "\) 90!1994

AFFIDAVIT ™ ';;;"mmaaou

I, Smt. Subhalaxmi Nayak, aged about 41 years, Wife of

Sri Soubhagya Ranjan Mohanty, at present working as District
Education Officer, Kendrapara, do hereby solemnly affirm and
state as follows :

1. That I am the Appellant No.3 in this case. I have
been duly authorised by the other appellants to
swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

a!(.-faf,v/f
/ﬁ,m’f ﬂWfM

Advocate Clerk, § v h ﬂ_,D_CL'){,m_,{, N‘L‘;}M(\
A.G. office. - Deponent. -
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19765/ 1oL District Education Oitisc.
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IN THE HIGH COURT OF ORISSA : CUTTACK.

I.A. No. 9&?41 of 2023.
(Arising out of W.A. No, / DAY of 2023)

IN THE MATTER OF:
An application under Chapter VI Rule-

27(A) of the High Court of Orissa;
AND

IN THE MATTER OF:
An application for stay of impugned order

dated 05.12.2022 passed in W.P. (C) No.
5105 of 2020;

AND
= IN THE MATTER OF:
| State of Odisha and others Appellants.
':1 : -Versus —
Respondent.

Nimain Malik.

TO
THE HON’BLE CHIEF JUSTICE, ORISSA HIGH

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.
The humble petition of the

appellants named above ;

MOST RESPECTFULLY SHEWETH:
the appellants above named who are

1. That, the
functionaries of the State of Odisha have filed the present

memo of appeal challenging the order dated 05.12.2022 passed
in W.P. (C) No.5105 of 2020 by the Hon’ble Single Judge.

N N
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PR T RULs IO pococate i et

N}‘ *
Adiéu‘) 7 no.-0-98/ 1924
404371 68044
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2
2. That, the averments made in the writ appeal may be read
as part and parcel of this interim application and those are not
reiterated here for the sake of brevity.
3. That the petitioner respcctfully submit that unless
operation of the order dated 05.12.2022 passed in W.P. (C)
No.5105 of 2020 is stayed, the petitioner shall suffer
irceparable loss and substantial injury.
4, That the impugned order dated 05.12.2022 passed in
W.P. (C) No. 5105 of 2020 is illegal, arbitrary and not
sustainable in the eye of law. |
5. That in the interest of justice, equity and fair play the
opcration of order dated 05.12.2022 passed in W.P. (C) No.
5105 of 2020 be stayed pending final decision of this writ
appeal.
PRAYER

It is, therefore prayed that, your lordships may
graciously be pleased to allow this interim application and
grant stay of the operation of the impugned order dated
05.12.2022 passed in W.P. (C} No. 5105 of 2020 till disposal
of the writ appeal;

And may further be pleased to pass such other
order/orders as deem just and proper.

And for this act of kindness, the Appellants shall as in
duty bound ever pray.

By the Appellants through;

CUTTACK Qf.?-«'f.A'“
Date: /Q/c?f/l&l.’i/ Addl. Government Advocate.
MANC A KUMAR KHUNTIA

Agditional Govt. Advocate
B.C.E No.-0-98/1894
M-8437168044

§
SRADIPTA KUMAR MOHANTY

otary, Cuttack Town
gagdﬁyﬁh‘ ON-04/1935
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. AFFIDAVIT

Sri Soubhagya Ranjan Mohanty, at present working as District
Education Officer, Kendrapara, do hereby solemnly affirm and

state as follows:

1. That, T am the Appellant No.3 in this case. I have
been duly authorised by the other Respondent to
swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

Identified by:

(Vi Sl |
% Advocate Clerk, - é MJD n a«ld X NAL r’\lgu/ff.'{%
' —

Deponent.

(/052013 District Education Ofiiss.
y N KENDRAPARA
| CERTIFICATE
Certified that cartridge papers are not available. .

CUTTACK. et

Date : r_:a/ﬁf/z 023 Addl. Government Advocate,

MANOCJA KUMAR KHUNTIA
Additional Govi. Advocate
B.C.E No.-G-98/1934
M-0437168044
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ACKNOWLEDGEMENT SLIP
SeatNo: 7
Branch No : WRIT APPEAL
Receipt No : 132133/2024 Date Of Receiving : 23/10/2024 Time : 03:14:38 PM

Filing No : D- WA 1038/2023
Case No : WA 1038/2023

Received From : Petitioner

* Filed By: ADDL.GOVT.ADVOCATE
Document(s) Filed :

1- REQUISITE FOR OPS --- (Misc Case No- 2678/2023) --- Postal Fee -Rs.40

1 of 1 23-10-2024, 15:1
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IN THE HIGH COURT OF ORISSA: dt TIAEAKRANC E
| DEPUTY REGISTRAR (16E)]

WA No. — 1038 OF 2023

................................... APPELLANTS.

NIMAIN MALIK....cocouumiiiiiiieneeesseeeoeeeeo, RESPONDENTS.

In pursuance of the Hon’ble High Court order dated 21 .10.2024,  one set
a copy of limitation petitions and one envelope affixing postage stamp of Rs.40 /-
(Rupees forty) only with A.D is filed herewith for issuance of notice on limitation

through registered post to the sole respondent in the above noted case.

Cuttack.

Addl Govt. Advocate
Dt. 23.10.2024

Addl. Standing Counsel,
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S C~A NNE D COMPUTERISED FILING COUNTER

£ ORISSA HIGH COURT,CUTTACK
ACKNOWLEDGEMENT SLIP
Seat No : 7
Branch No : WRIT APPEAL _
Receipt No : 133179/2024 Date Of Receiving : 28/10/2024

Filing No : D- WA 1038/2023
Case No : WA 1038/2023

Received From : Petitioner
Filed By: ADVOCATE FOR THE PETITIONER

Document(s) Filed :
2- Legible Copy (PAGE NO - 2,23, & 35-37)

Time : 03:55:05 PM



{ORISSA HIGH COURT

2ND.
IN THE HIGH COURT OF ORISSA: QUTTAGK: i

| CLEARANCE ||
WA No. 1038/ 2023 DEPUTY REGISTRAR (J&E)
STATE OF ODISHA & OTHERS ......... PETITIONERS.
_VRS-
NIMAIN MALIK oo eee e eeeee e eensenenes ....OPP. PARTIES.
M EM O

In pursuance to the Hon'ble High Corut order dated
21.10.2024 two sets of legible copies of page No.22, 23, 35 to 37
are filed here with for removal of defect as pointed out by the
Stamp Reporter of the Hon'ble High Court of Orissa in the above

noted case.

oF

Cuttack. Addl. Govt. Advocate
Dt. 28.10.2024 Adgl—Standirg-caunsel,
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‘\ e ORISSA HIGH COURT,CUTTACK
ACKNOWLEDGEMENT SLIP

Seat No: 7

Branch No : WRIT APPEAL

Receipt No : 139691/2024 Date Of Receiving : 12/11/2024 Time : 11:26:52 AM

Filing No : WA/1038/2023
Case No : WA/1038/2023

Received From : Respondent
Filed By: M/S SREEKANTA PRASAD SAHOO
" Document(s) Filed :

3- Vakalatnama --- Court Fee -Rs.12 (33 169/2024)




10’58 /2923

\ ‘ , Wi A No
' Between > : < Appelt/nt/Petltloner
S . Seefe o odista. RO7
’ | :ﬁ Versus _ :
iy | N i v ol Mali R Respondent/Opp Party -

&S -Know all men by these presents that by this Vakaltnama
e __Niwnacm Malil, oD  alont 14 gox, S/
/ obe  Lalkiom Malik ALLp-0-Golim)pus
“ /ro‘\, 6_0 é_(maﬂwr Kc»(,&\-e/%fk . %"K/f K?A‘)Beﬂm

s \ppelIant/Respondent/Petltloner/Opposne party the aforesaid Revision/
Appeal Case do hereby appoint and retain MR. SHREEKANTAPRASSADA
‘I bAHee—M-Sc—I:L—B"B‘EH_(SP%AHGG% SHREEKANTA PRASAD Shttar
. [Ehs Ny __E~f o 0-Y92/8F )
a5 : ~ pl- 9232241447 |
20 Advocate (s),.to appeal for me/us, in the above case and to conduct and
prosecute (or defend) the same and all proceedings that may be taken in
‘ respect of any application connected with the same or any decree or other
ek 2 passed therein including all applications for return of documents or receipt
e ~of any moneys that may be payable to melus in the said case and also in
\5/0\ application for review, appeals under Orissa High Court Order and in
9/)7 ‘ applications for leave to appeal to Supreme Court. I/We authorlse my/our
Advocate(s ) to adm|t any compromise lawfully in the said case

’ Dated the .12 .« . 2024
" Received from the executant (s)
Satisfied and accepted-as | hold

AL AGSOXS s Assocmnomf "
".«;ﬁ,‘;STAlVl‘ o

- Accepted as above
' .- .Advocate
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Signature of the Executants




o COMPUTERISED FILING COUNTER
= ‘__‘,& . - ORISSA HIGH COURT,CUTTACK =~
SCANNED . ACKNOWLEDGEMENT SLIP

Scat N 0o:7
Bramh No : WRIT APPEAL

Receipt No : 148045/2024 Date Of Receiving : 04/12/2024 Tlme 12:22: 43 PM
Filing No : WA/1038/2023
Case No : WA/1038/2023

Received From : Respondent
Filed By: ADVOCATE FOR THE RESPONDENT
Document(s) Filed : -

4- Note Of Submission RN
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