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IN THE HIGH COURT OF ORISSA; CUTTACIfe^^^^>^
W. A. No.1038/2023

State of Odisha and ors Appellants

-Versus-

Nlmain Malik Respondent

WRITTEN SUBMISSION ON BEHALF OF RESPONDENT

1. That the writ appeal is not maintainable in facts and law.

In the ordering portion, the Hon'ble High Court has directed

to dispose of the case of the Respondent taking the case of

Malayananda Sethy's case to consideration. The order was

only a direction to dispose of the case of Respondent which

is pending with them for a long time. The question arises

how an appeal lies against a direction to consider a case

pending with them.

2. That when the case was taken up for hearing, the judgment

of Hon'ble Apex Court was read over in the presence of

both the parties. The learned Govt. Counsel agreed to the

facts and law decided by the Hon'ble Apex Court in

Malayananda Sethy's case to the present case. Thereafter a

direction was given to consider the case of Respondent

taking Apex Court's judgment to consideration. The

authorities have to decide the case of Respondent pending

with them.

3. That against a direction to dispose of, how an appeal will lie

even after agreement of the learned counsel for the state.

In the writ appeal, the appellants want to say that the



2^ -k «

m

Hon'ble High Court cannot direct them to dispose of the^4^^
case pending with them. :.-=:;=-'-^

4. That In their counter to writ application, they have

admitted the position that the Respondent had applied in

time and his case has been scrutinized and he was found

suitable to be appointed under R.A. Rules, 1990. The

Director had prepared a list of 45 applicants In whole of

Odisha to be appointed. Government has approved for their

appointments In different Education Districts.

5. That the Respondent comes under Kendrapara Education

District. The Director had written letter to DEO, Kendrapara

to submit vacancy position. The DEO, Kendrapara submitted

39 vacancy position out of which 23 were for Class-IV. The

Respondents SI. was 45 (both class-Ill and IV). The DEO,

Kendrapara appointed some of them and when some

remained un-appolnted due to want of vacancy, the

Director was Intimated. The Director Issued a letter the

surplus applicants of one District can be adjusted In nearby

districts. (Anx-C/3 to writ application).

6. That the DEO, Kendrapara sent the documents/papers of 8

(eight) number of applicants to the Director who sent the

list to DEO, Jagatslnghpur for their appointment (Anx-C/3).

Perhaps DEO, Jagatslnghpur appointed 5 applicants out of 8

and 3 remained un-appolnted. Out of 3, the DEO,

Kendrapara has appointed 2 In his Education District as

admitted In his counter to writ application (Anx-E/3).

Perhaps the Respondent Is the only one who has not been

given the appointment.
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7. That when all these paper transactions among the

Kendrapara, DEO, Jagatsinghpur and Director were going pn

2016-R.A. Amendment came. When the Respondent

approached the DEO, Kendrapara, he stated that the case of

Respondent will be considered as per 2016 R.A.

Amendment Rules. The Govt. issued a letter on 26.07.2017

to scrutinize and evaluate old cases within a period of six

months. A true copy of the said Govt. letter dt.26.07.2017 is

annexed as ANIMEXURE-A. The DEO, Kendrapara assured

him to consider his case very soon. The Respondent could

not understand what 2016 Amendment. He waited for such

consideration.

8. That the Respondent's father was a peon in a High School.

Due to heart attack he expired. The Respondent is under

Matric. They belong to very poor Scheduled Caste family. He

thinks except him all those were empanelled in the list have

been appointed. He has been singled out. The authority

with some ulterior motive is neglecting him.

9. That the Respondent had applied for Gr.-D post i.e. peon

post as he is under Matric. He is not claiming Clerical or any

other Gr.-C post. He fulfills all the norms of all Amendment

Rules, thereafter also with some ulterior motive to be

gained over, the DEO's of Kendrapara and Jagatsinghpur are

not giving him appointment.

10. That the authorities are delaying appointment on some

plea and other. The Respondent had applied in time, all his

documents were scrutinized and he was found eligible for

appointment. Govt. approved the list of candidates, where

the name of Respondent find place. Director sent the list to

DEO, Jagatsinghpur to give him appointment. The DEO,



Jagatsinghpur, gave appointment to some applicants. Finally

three remained, out of which Kendrapara DEO, adjusted

two. The Respondent is the only one running from pillar to

post.

11. That the Respondent came to know that vacancies are

there in Kendrapara District, but the authority is not paying

heed for his appointment.

12. That in the counter to writ application the authority had

admitted the facts stated by the Respondent. Learned

Counsel for the State after going through the judgment of

Hon'ble Apex Court in Malayananda Sethy's case agreed the

position that the Respondent's case is covered by that

judgment.

13. That apart from that, the Respondent's case is covered

in all the Amended Rules. Rule 6.10 of 2020-Amendment

Rules says in all pending cases, the Appointing Authority

shall collect the additional information regarding present

distress condition from the applicant within six months

from the date of publication and evaluate the application

along with fresh application received within that six months.

But in the mean time four years have passed, no action

taken. Even they filed counter after the commencement of

Amendment Rule but did whisper a single word about their

action. Rule 6.8 says appointments to be made within one

year.

14. That the Appellants have raised N.C. Santosh -v-State of

Karnatak, where it has been clarified in Para-20 as follows:-
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// Para-20. Applying the law governing compassionate
appointment culled out from the above cited judgments^
our opinion on the point at issue is that the norms
prevailing on the date of consideration of the application
should be the basis for consideration of claim for

compassionate appointment." Xx xx xx.

In the present case, the application and documents of
Respondent has been verified/considered in 2011, and he
was found eligible, his name included in the list, this is prior
to 2016 and 2020 Amendment Rules.

15. That this writ appeal is not maintainable as against an
order of direction to dispose of, they have come in Appeal,
that to after their agreement in facts and law. Hence the
Writ Appeal has no merit and is liable to be set aside with
cost.

16. That the Appeal Memorandum has not been verified by
any of the Appellants, hence not admissible in eye of law.

VERIFICATION

I, Sri Nimain Malik, aged about 44 years, S/o late Hakim

Malik, At/P.O-Gobindpur, Via-Gobindpur Kucheri, Dist-

Kendrapara do hereby solemnly affirm and verify that the

facts stated in this written Submission are true and correct to

the best of my knowledge.

Cuttack

Dt.03.12.2024 VERIFICANT



Government of Odisha
General Administration & Public Grievance Department

No. G.AD-SC-RAS-0029-20H-ife ! /Gen., Bhubaneswar, dated the 3,^^^!y^20j7
10

Ail Departments of Government/
All Heads of Departments/
All ColleGtors.

Sub; Applicability of the Odisha Civil Setvices (Rehabilitation Assistance) Rules, 1090
- Clarification regarding.

The Odisha Civil Services (Rehabilitation Assistance) Rules, 1990 have been amended
in G.A. Department Notification No. 23345/Gen., dated 05.11.2016 effective from 07.11.2016
i.e. the date of its publication in the extra ordinary issue in the Odisha Gazette.

Consequent upon such amendment, the applications for appointment under R.A.
Scheme are required to be scrutinized and evaluated by a Committee taking into
consideration different parameters like income/assets/liabilities etc. of the bereaved farrily,
constituted for the purpose by the competent authority under rule-8(b) of the said Rules. As
per provisions under rule-8(d), the appointing authorities are competent to decide the
appointment in deserving cases against 10% of the vacancies advertised in the year.

Previously, in order to streamline pending R.A. cases and ensure appointmeni of
deserving candidates, this Department have issued instructions in order Mo. 19036/G(;n.,
dated 04.08.2015 to refer cases pending for more than one year at the Department leve: to
the Committee in G.A. Department for consideration. Although, a number of such cases have
already been considered and disposed of prior to amendment of the said rules, a good
number of applications are still pending at different Departments including toe R.A. cases of
less than one year.

After careful consideration of the above scenario, it has been decided by the
Government that all Departments of Government shall follow the following instructions to
decide appointment under Rehabilitation Assistance in deserving cases stric.tly according to
the procedure of the. R.A. Rules as amended by G.A. Department. Notification No. 23345/Gen
dated 05.11.2016.

i. Scrutinize and evaluate the old cases prior t5 07.11.2016 strictly as per Rules
as amended by Notification No.- 23345/Gen., dated 05.11.2016 instead of
sending theni to G.A Department for consideration. Such cases shall be
scrutinized and evaluated within a'period of: six months,.

ii. R.A. applications received after publication of the OCS (R.A.) Amendment
Rules, 2016 (i.e on or after 07.11.2016) shall be decided by the Department
strictly as per the OCS (R.A.) Amendment Rules, 2016 against 10% vacai cies
advertised in the year.

This Department order No. 19036/Gen., dated 04.08.2015 is accordin<,]ly superseded.

Special Secretary to Go^'ernmcnt

cor'



IN THE HIGH COURT OF ORISSA; CUTTACK
\-

W. A. No.1038/2023

P-^J 1^0. SloS/2.020
c>s./2-22^

»V M
mjaasS®''

state of Odisha and ors Appellants

-Versus-

Nimaln Malik Respondent

WRITTEN SUBMISSION ON BEHALF OF RESPONDENT

INDEX

SI. No. Description of Documents Page No.

WRITTEN SUBMISSION 1-5

2. ANNEXURE-A

A true copy of Govt. letter dt.26.07.2017 ... 6

Cuttack

Dt.03.12.2024

By the Respondent through

Advocate.

SHREEKANTA PRASAD SAHOO

Enl. No.0-492/1987

Ph. No. 9337761469



IN THE HIGH COURT OF ORISSA; CUTTACK

W. A. No.1038/2023

State of Odisha and ors Appellants

-Versus-

Nimain Malik Respondent

WRITTEN SUBMISSION ON BEHALF OF RESPONDENT

1. That the writ appeal is not maintainable in facts and law.

In the ordering portion, the Hon'ble High Court has directed

to dispose of the case of the Respondent taking the case of

Malayananda Sethy's case to consideration. The order was

only a direction to dispose of the case of Respondent which

is pending with them for a long time. The question arises

how an appeal lies against a direction to consider a case

pending with them.

2. That when the case was taken up for hearing, the judgment

of Hon'ble Apex Court was read over in the presence of

both the parties. The learned Govt. Counsel agreed to the

facts and law decided by the Hon'ble Apex Court in

Malayananda Sethy's case to the present case. Thereafter a

direction was given to consider the case of Respondent
taking Apex Court's Judgment to consideration. The

authorities have to decide the case of Respondent pending
with them.

3. That against a direction to dispose of, how an appeal will lie

even after agreement of the learned counsel for the state.

In the writ appeal, the appellants want to say that the
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Hon'ble High Court cannot direct them to dispose of the

case pending with them.

4. That in their counter to writ application, they have

admitted the position that the Respondent had applied in

time and his case has been scrutinized and he was found

suitable to be appointed under R.A. Rules, 1990. The

Director had prepared a list of 45 applicants in whole of

Odisha to be appointed. Government has approved for their

appointments in different Education Districts.

5. That the Respondent comes under Kendrapara Education

District. The Director had written letter to DEO, Kendrapara

to submit vacancy position. The DEO, Kendrapara submitted

39 vacancy position out of which 23 were for Class-IV. The

Respondents SI. was 45 (both class-Ill and IV). The DEO,

Kendrapara appointed some of them and when some

remained un-appointed due to want of vacancy, the

Director was intimated. The Director issued a letter the
I

surplus applicants of one District can be adjusted in nearby

districts. (Anx-C/3 to writ application).

6. That the DEO, Kendrapara sent the documents/papers of 8

(eight) number of applicants to the Director who sent the

list to DEO, Jagatsinghpur for their appointment (Anx-C/3).

Perhaps DEO, Jagatsinghpur appointed 5 applicants out of 8

and 3 remained un-appointed. Out of 3, the DEO,

Kendrapara has appointed 2 in his Education District as

admitted in his counter to writ application (Anx-E/3).

Perhaps the Respondent is the only one who has not been

given the appointment.
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7. That when all these paper transactions among the DEO,

Kendrapara, DEO, Jagatslnghpur and Director were going on

2016-R.A. Amendment came. When the Respondent

approached the DEO, Kendrapara, he stated that the case of

Respondent will be considered as per 2016 R.A.

Amendment Rules. The Govt. issued a letter on 26.07.2017

to scrutinize and evaluate old cases within a period of six

months. A true copy of the said Govt. letter dt.26.07.2017 is

annexed as ANNEXURE-A. The DEO, Kendrapara assured

him to consider his case very soon. The Respondent could

not understand what 2016 Amendment. He waited for such

consideration.

8! That the Respondent's father was a peon in a High School.

Due to heart attack he expired. The Respondent is under

Matric. They belong to very poor Scheduled Caste family. He

thinks except him all those were empanelled in the list have

been appointed. He has been singled out. The authority

with some ulterior motive is neglecting him.

9. That the Respondent had applied for Gr.-D post i.e. peon

post as he is under Matric. He is not claiming Clerical or any

other Gr.-C post. He fulfills all the norms of all Amendment

Rules, thereafter also with some ulterior motive to be

gained over, the DEO's of Kendrapara and lagatsinghpur are

not giving him appointment.

10. That the authorities are delaying appointment on some

plea and other. The Respondent had applied in time, all his

documents were scrutinized and he was found eligible for

appointment. Govt. approved the list of candidates, where

the name of Respondent find place. Director sent the list to

DEO, Jagatsinghour to give him appointment. The DEO,
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Jagatsinghpur, gave appointment to some applicants. Fina

three remained, out of which Kendrapara DEO, adjusted

two. The Respondent is the only one running from pillar to

post.

11. That the Respondent came to know that vacancies are

there in Kendrapara District, but the authority is not paying

heed for his appointment.

12. That in the counter to writ application the authority had

admitted the facts stated by the Respondent. Learned

Counsel for the State after going through the judgment of

Hon'ble Apex Court in Malayananda Sethy's case agreed the

position that the Respondent's case is covered by that

judgment.

13. That apart from that, the Respondent's case is covered

in all the Amended Rules. Rule 6.10 of 2020-Amendment

Rules says in all pending cases, the Appointing Authority

shall collect the additional information regarding present

distress condition from the applicant within six months

from the date of publication and evaluate the application

along with fresh application received within that six months.

But in the mean time four years have passed, no action

taken. Even they filed counter after the commencement of

Amendment Rule but did whisper a single word about their

action. Rule 6.8 says appointments to be made within one

year.

14. That the Appellants have raised N.C. Santosh -v-State of

Karnatak, where it has been clarified in Para-20 as follows:-

m
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"Para-20. Applying the law governing compassionate

appointment culled out from the above cited judgments,

our opinion on the point at issue is that the norms

prevailing on the date of consideration of the application

should be the basis for consideration of claim for

compassionate appointment." Xx xx xx.

In the present case, the application and documents of

Respondent has been verified/considered in 2011, and he

was found eligible, his name included in the list, this is prior

to 2016 and 2020 Amendment Rules.

15. That this writ appeal is not maintainable as against an

order of direction to dispose of, they have come in Appeal,

that to after their agreement in facts and law. Hence the

Writ Appeal has no merit and is liable to be set aside with

cost.

16. That the Appeal Memorandum has not been verified by

any of the Appellants, hence not admissible in eye of law.

VERIFICATION

I, Sri Nimain Malik, aged about 44 years, S/o late Hakim

Malik, At/P.O-Gobindpur, Via-Gobindpur Kucheri, Dist-

Kendrapara do hereby solemnly affirm and verify that the

facts stated in this written Submission are true and correct to

the best of my knowledge.

Cuttack

Dt.03.12.2024 VERIFICANT



G

Government of Odisha
General Administration & Public Grievance Deparlmont

*  *

No. GAO-SC-RAS-0029-2014'( fc l 5)^' /Gen,, E3hubanesvvar, dated the 3.6^u3y^20}7
T'o

Ail Departments of Government/
All Heads of Departments/
All ColleGtors.

Sub,. Applicability of the Odisha Civil Setvices (Rehabilitation Assistance) Ri i.'es 1 )90
- Clarification regarding.

The Odisha Civil Services (Rehabilitation Assistance) Rules, 1990 have beer amen led
in G.A. Department Notification No. 2334S/Gen., dated 05.11.2016 etfective horn 07.11.2 H6
i.e. the date of its publication in the extra ordinary issue in the Odisha Gazette

Consequent upon such amendment, the applications for appointment under l .A.
Scheme are required to be scrutinized and e\|^luated by a Commit ee taking ito
consideration different parameters like income/assets/liabilities etc. of the tiereaved fari ily
constituted for the purpose by the competent authority under rule-Sfb) of the said Rules As
per provisions under rule-8(d), the appointing authorities are competent to decide the
appointment in deserving cases against 10% of the vacancies advertised in th r yea:

Previously, in order to streamline pending R.A. cases and ensure appointrnen' of
c]e.serving candidates, this Deoartment have issued instructions in order No. rt"i036/G m.,
dated 94.08.2015 to refer cases pending for more than one year at the Departmi-it levi to
the Committee in G.A. Department for consideration. Although, a number of .;uch ^ases f we
already been considered and disposed of prior to amendment of the sai 1 rut. a o rod
number of applications are still pending at different Departments inr.ludinq t le R r 'case ; of
less than one year.

After careful consideration of the above scenario, it has been Jecidf d by the
Government that all Departments of Government shall follow the followinu instiuction. to
decide appointment under Rehabilitation Assistance in deserving cases strii tly accordim i to
the procedure of the R.A. Rules as amended by G.A. Department Notification No. 23'^45/G='n
dated 05.11.2016. '

i. Scrutinize and evaluate the old cases prior t) 07.11.2016 stri tly per P jIos
as amended by Notification No.- 23345/Ge.n., dated 05.11.'016 nsteau of
sending them to G.A Department for consideration. Such case-, shal be
scrutinized and evaluated within a period of six months.

ii. R.A. applications received after publication of the OCS (R A.) .a uendi rent
Rules, 2016 (i.e oh or after 07.11.2016) shall be decided by the ; eparti rent
strictly as per the OCS (R.A.) Amendment Rules, 2016 againf lOT^ vacas cies
advertised in the year.

1 his Department order No. 19036/Gen., dated 04.08.2015 is accordim ly su| ersed'd.

special Secretary to Go- orniv :nt
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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1038 of 2023

State of Odisha and Others ... Appellants

Mr. Manoj Kumar Khuntia, Addl. Govt. Advocate
-versus-

Nimain Malik ... Respondent

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRIRATHO

ORDER

Order No. 21.10.2024

W.A. No. 1038 of 2023

01. The matter is taken up through Hybrid mode.

2. Mr. M.K. Khuntia, learned Additional Government Advocate

undertakes to furnish legible copies in order to remove the defects

as pointed out by the Stamp Reporter.

LA. No.2678 of 2023

3. This application has been filed by the appellants seeking

condonation of delay of 132 days in filing the present intra-court

appeal.

4. Notice be issued to respondent by Registered Post/Speed Post

with A.D. returnable within four weeks. Requisites be filed by

25.10.2024. -r,

5. List this matter on 18.11.2024. JoAA vy
(Chakradhari Sharan Singh)

Chief Justice

/
(Savitri Ratho)

Judge
SK Jena/Secy.
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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1038 of 2023

State of Odisha and others .... Appellants

Mr. Bimbisar Dash, Additional Government Advocate
-versus-

Nintain Malik .... Respondent
Mr. S.P. Sahoo, Advocate

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRIRATHO

■  I

ORDER
Order No. 19.11.2024

03. LA. No.2678 of2023 '

This matter is taken up through Hybrid mode.

2. This application has been filed by the applicants/appellants

seeking condonation of delay of 132 days in filing this writ appeal.

3. Mr. S.P. Sahoo, learned counsel appearing on behalf of the

respondent submits that his ease is squarely covered by the decision

of the Supreme Court in the ease of Malaya Nanda Sethy v. State

of Odisha 2022 SCC Online SC 684 for which, the matter should

be heard on merit.

4. Considering the grounds taken in this application and in the

interest of justice, we are inclined to condone the aforesaid'delay in

filing the writ appeal.

Page 1 of2
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5. The delay of 132 days in filing the writ appeal is condoned.

This application is accordingly allowed and disposed of.

W.A. No.1038 of2023

6. List this matter on 10.12.2024 for fresh admission.

7. A copy of the memorandum of appeal is served on Mr. S.P.

Sahoo, learned counsel appearing on behalf of the respondent in the

Court.

S. Behera/A Nanda

(Chakradhfn Sharan Singh)
Chief Justice

(Savitri Ratho)
Judge

Page 2 of2



IN THE HIGH COURT OF ORiSSA

Case No. W/V

OFFICE NOTES

SI. No. of^

Order for

compliance

Date of Order for

compliance
Notes and action taken on order with

signature of Dealing Assistant and Superintendent
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IN THE HIGH COURT OF ORISSA

Casee No. f •

OFFICE NOTES

SI. No. of

Order for

compliance

Dkte of Order for

compliance
Notes and action taken on order with

signature of Dealing Assistant and Superintendent.
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IN THE HIGH COURT OF ORISSA

Case No. ^

OFFICE NOTES

SI. No. of

Order for

compliance

Date of Order for

compliance

Notes and action taken on order with

signature of Dealing Assistant and Superintendent
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ORISSA HIGH COURT
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CNR ODHCO10387692023

Filing No WA/0001038/2023
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Misc Case/IA 2678/2023,2679/2023

Petitioner Name STATE OF ODISHA

Petitioner Advocate Name MANOJA KUMAR KHUNTIA,A.G.A

Respondents Name NIMAIN MALIK

Respondents Advocate

Amount
Police Station
FIR -
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  IN THE HIGH COURT ofopissa : CUTTS

w.a.No.__/O of 2023.
(Arising out ofW.P. (C) No. 5105 of 2020

disposed of on 05.12.2022.)

Code No._ 3 /0? OS

 

State of Odisha and others. ve Appellants. —

-Versus-

Nimain Malik. .. Respondent.

INDEX |

SI. No. Description of documents Page

1. SYNOPSIS A

2. List of Date and events B

3. Memoof Appeal. 1-12

4, Annexure-1 scries. {37AY aa

Copyofthe W.P. (C) No.5105 of
202@ along with its Annexures.

5.  Annexure-2. 256-44
Copy of the counter affidavit alongwith
annexures, .

6. Annexure-3. A5 -L b(@)

Copy of order dated 05.12.2022
passed in W.P. (C) No.5105 of 2020.

Cuttack cele

Date : 19/86/2 o)3 Addl. Government Advocate.

MANOJA KUMAR KHUNTIA

Additional Govt. Advocate

B.C.E No.-0-98/1994

44-9437 168044
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SYNOPSIS = to ee

The State Goverment and its functionaries have

preferred this intra-court appeal challenging the legality and

propriety of the order dated 05.12.2022 passed by the Hon’ble

Single Judge passed in W.P. (C) No.5105 of 2020, wherein

and where under the Hon’ble Single Judge on the very first

day of hearing, disposed of the Writ Petition filed by the

Respondent in the light of the judgment passed in the case of

the Malaynanda Sethy Vrs. State of Odisha and Others and

also directed the State-Appellants to consider the case of the

petitioner for appointment under the OCS(RA) Rule, 1990.

he

Addl. Government Advocate.

MANQJA KUMAR KHUNTIA

Adaitional Govt. Advocate
B.C.E No.-0-98/1994

M-9437168044

Cuttack

Date: (0/85/2023 ces



 

 

Append ix-L. . _.B

LIST OF DATES & EVENTS

 

Date - Events : tien
 

29.11.2005 The father of the Respondent while working as Peon

in Godabarish High School, Govindpur died on

29.11.2005.
 

24.05.2006 Thereafter the Respondent filed application under

RA Scheme in the prescribed format.
 

05.12.2022 The present Respondent filed Writ petition bearing

No. 5105 of 2020 which was disposed of on

05.12.2022 within an observation to consider the

representation within a period of three months,

which is impugned in the present writ appeal.
   Hence this writ appeal.
 

Cuttack

Date: /9/85/ 1023 cou
Addl. Government Advocate.

MANGJA KLIMAR KHUNTIA

Additional Govt. Advocate

B.C.E No.-0-98/1994

M-9437168044
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IN THE HIGH COURT OF ORISSA : CUTT: CHE a

W.A. No. lO of 2023.

(Arising out of W.P. (C) No. 5105 of 2020

disposed of on 05.12.2022.)

CodeNo. 3 fofos

IN THE MATTER OF:

An application under Claus-10 of Letter

Patents Appeal read with Article-4 of

Orissa High Court Order, 1948 read with

Rule-2 of Chapter-VII, Orissa High Court

Rules, 1948.

AND

N THE MATTER OF :
S| 2DPte .

A Memorandum of appeal challenging the

. oi eiceae order dated 05.12.2022 passed by the

Regi

 
Hon’ble Single Judge in W.P. (C) No. 5105

of 2020.

AND

IN THE MATTER OF :

1. State of Odisha, represented through its

Commissioner-cum-Secretary to Govt,

School and Mass Education Department,

At-Lokseva Bhawan, Bhubaneswar, Dist:

Khurda.

2. Director of Secondary Education, Odisha,

Heads of Department Building, At/Po:

Bhubaneswar, Dist: Khurda.

        

  



 

 

District Education Officer, Kendrapara,

At/Po/Dist: Kendrapara.

ue
s

(Opp. Party Nos.1 to 3 in the writ petition)

Appellants.

-Versus-

Nimain Malik, aged about 43 years, Son of

Late Hakim Malik, At/Po-Gobindpur,Via-

eta eset nape 2.» <Govindpur.Kuchery, Tist: Kendrapara.. _

(Petitioner in the writ petition)

~ tee Respondent.

The matter out of which this writ appeal

- arises was before this Hon'ble Court in W.P. (C)

No. 5105 of 2020, which was disposed of on

05.12.2022 by the Hon’ble Single Judge.

TO

-

THE HON’BLE CHIEF JUSTICE, ORISSA HIGH |

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.

The humble petition of the appellants

named above;

MOST RESPECTFULLY SHEWETH:

1. That, the appellants above named, who are the

functionaries of the State of Odisha, have filed aforesaid

memorandum of appeal challenging the order dated

05.12.2022 of the Hon’ble single Judge passed in W.P. (C)

No.5105 of 2020, wherein the Hon’ble Single Judge in the

operative portionof the judgment passed the following order:

pee “XXX XXX XXX

nts
ayn Ke e

A KUMPD | gvoca
MANO 5 GOW58998

we, S47 4
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In the above view of the matter, this writ petition _

stands disposed. of directing the opposite parties-

authority to consider the case of the petitioner in the

light of the judgment passed by the Apex Court in the

case of Malaya Nanda Sethy (supra) and pass

appropriate order in accordance with law within a period

of three months from the date of production of certified

copy of this order.

XXX XXX XXX”

2. That, it is submitted that such order passed by the

Hon’ble Single Judge is not only erroneous and contrary to the

law but also the same is grossviolation of principle of natural

justice and also contrary to the material available on record,

for which the State appellants finding no other alternative

approached this Hon’ble Court by filing the present intra-court

appeal. Hence this writ appeal.

3. That, the present appellants are State and functionaries

of the State of Odisha and the cause of action for filing the

memorandum of appeal arises within the territorial

jurisdictionofthis Hon’ble Court.

4, That, the factual matrix of the present case as revealed

from the averments made in the writ petition that the father of

the petitioner namely Late Hakim Malik while working as

Peon in Godabarisha High School, Gobindpur died on

29.11.2005. It is also stated by the Respondent before the

Hon’ble Single Judge that after the death of the father of the

Respondent, the competent authority has issued a legal heir

‘certificate.

4. That, the Respondent has submitted that he made an

application before the present Appellant No.3 in prescribed

format on 24.05.2006 for appointment under the Rehabilitation



 

Assistance Scheme and after receipt the application of the

present Respondent the same was forwarded to the Director,

Secondary Education, Odisha and after thorough scrutiny of

the said proposal the Opp. Party No.2 approved the proposal

and returned the application to reconsider under theOdisha

Civil Service (Rehabilitation Assistance) Rules, 2016.

5. That, the respondent submitted that since no action was

taken to consider such application, he filed a writ petition

before this Hon’ble Court bearing W.P. (C) No. 5105 of 2020

seeking a direction to give him appointment under

Rehabilitation Assistance Rules at an early date as a long time

has passed in the meantime from the date of application and to

draw and disburse bis salary just after his appointment. Copy

of writ petition along with its annexures is filed herewith and

marked as Annexure-1 series.

6. That, it is humbly submitted that after receipt of notice,

the present appellant No.3 filed counter affidavit denying the

claim of the respondent being devoid of any merit. The copy

of the counter affidavit is filed herewith as Annexure-2.

7. That, the aforesaid writ petition was listed before the

Hon’ble Single Judge for the first time on 05.12.2022. The

Hon'ble Sinple Judge without considering the counter affidavit

file by the Appellant No.3, disposed of the writ petition by

directing the State appellants to consider the case of the

petitioner in the light of judgment passed by the Apex Court in

the case of Malayananda Sethy (supra) and pass appropriate

order in accordance with law within a period of thrce months.



 

 

Copy of order dated 05.12.2022 is filed herewith and marked

as Annexure-3.

Being aggrieved by the aforesaid order dated

05.12.2022 passed in W.P. (C) No. 5105 of 2020

of the Hon’ble Single Judge the present appellants

challenge the same on the following amongst

other;

GROUNDS
A. For that the order passed by the Hon’ble Single

Judge under Annexure-3 is not at allsustainable

as the Hon’ble Single Judge has not appreciated

the fact and law involved in the case in its proper

prospective, for which the impugned order under

Annexure-3 passed by the Hon’ble Single Judge

by disposing the writ application at the stage of

admission in the light of judgment passed in the

case of Malayananda Sethy is liable to be

quashed.

B. | For that the impugned order passed by the

Hon’ble Single Judge is not tenable in the eye of

law for the simple reason that the Hon’ble Single

Judge without providing any opportunity to the

State appellants for filing its response has

disposed of the matter at the stage of admission

by directing the State Government to consider the

case of the Respondent, which is required to be

ue quashed, as the Hon’ble Single Judge has not

pe: decided the claim of the Respondent as to whether

 



 

 

he is entitled to be appointed under Rehabilitation

Assistance scheme or not and — without

adjudicating the matter on merit, the direction of

the Hon’ble Single Judge at the stage of

admission is not at all sustainable in the cye of

law and such order passed by the Hon’ble Single

Judge is not only contrary to law, but also same is

contrary to the statutory rule governing the field.

Hence thie itnpugned order is liable to be quashed.

For that it ig subjiiitted by the present Respondent

That. she had applied for appointment under:

’ Rehabilitation Assistance on 24.05.2006 in the

proper form when Rehabilitation Rule 1990 was

in force. In this regard it is humbly submitted that

the present appellant No.3-District Education

Officer, Kendrapara considered the application of

the present respondent by way of computing

points under OCS (RA) Rules, 2020.

For that it is humbly submitted that challenging

the order of the present appellant No.3-District

Education Officer, Kendrapara, the present

respondent had filed writ petition bearing WP.

(C) No. 5105 of 2020.

For that the Hon’ble Single Judge without

verifying the fact in issue in the inslant case and

without examining the ratio decided in Malaya

Nanda Sethy case (supra) and without perusing

the pleadings and material documents available



 

 

@r.
on record illegally and most unreas

Appellants to consider the case of the respondent

in the lightof the principle decided in the case of

Malaya Nanda Sethy (supra) and accordingly

illegally directed to extend the benefit to the

respondent within a period of 3 months from the

date of communication of the order. It is humbly

submitted that such an observation of the Hon’ble

Single Judge is an outcome of total non-

consideration of the material facts and pleadings

made by the State authorities and the aforesaid ©

findings and observations arrived at by the

Hon’ble Single Judge resulted in grave

miscarriageof justice. Hence the impugned order

is liable to be set aside.

For that it is humbly submitted that the matter

relating to appointment under the Rehabilitation

Assistance scheme has already been set at the rest

by the Hon’ble Apex Court in the case of N.C.

Santosh Versus State of Karnataka and others

reported in 2020(7) SCC, page 617, where the

Hon’ble Apex Court have clearly held that the

norms prevailing on the date of consideration of

the application should be the basis for

consideration of claim for compassionate

appointment. Therefore, in the instant case since

the Odisha Civil Service (Rehabilitation
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Assistant) ule, 1990 is no more available in

view of the introduction of the new rule in the

year 2020 and more particularly the said new rule

2020 is yet to be made applicable in respect of |

either fully aided institution or block grant

institution, therefore, the very writ petition filed

by the present Respondent before the Hon’ble

Single Judge. is thoroughly misconccived and

contrary to settled position of law and the Hon’ble

, Single Judge has not considered the said legal

aspect while passing the’impugned order. Hence:

the impugned order passed by the’ Hon’ble Single

Judge is liable to be quashed.

For that the Hon’ble Single Judge while passing -

the impugned order has not taken’ into

consideration of Rule 6 (9) of Odisha Civil

Service (Rehabilitation Assistance) Rules, 2020.

In that Rule it is provided that “all pending cases

as on the date of publication of theserules in the.

OdishaGazette shall be dealt in accordance with

the provision of these rules. Though the present

Respondent No.1challenged the rejection order in

the writ application on the ground that his case

will be considered in. the old rules ie. Odisha

Civil Service (Rehabilitation Assistance) Rules,

1990,- but he has not choose to challenge the 6.9

of Odisha Civil Service (Rehabilitation

‘Assistancc) Rules, 2020, wherein it was provided’



 
H.

that all pending cases will be dealt in accordance

with the Rule, 2020. Therefore, in absence of

such challenge, the writ application before the

Hon’ble Single Judge is not maintainable. The

Hon’ble Single Judge has also not considered the

said rule while disposing the matter and directed

that his case may be considered in the old rules on

the basis of Malayananda Sethy’s case. In absence

of challenge of 6.9 of Odisha Civil Service

(Rehabilitation Assistance) Rules, 2020, which is

a statutory rule under Article 309 of the

Constitution of India, the direction made in the

writ petition is not sustainable in the eye of law.

For that it is a fact with regard to applicability of

the rule in respect of appointment under

Rehabilitation Assistance Scheme, though there

are some conflicting judgments not only passed

by this Hon’ble Court, but also by the Hon’ble

Apex Court, but issue decided in the case of N. C.

Santosh as referred in the foregoing paragraph is a

larger Bench judgment which is binding over all

other judgment and more over the very same issue

with regard to applicability of the norms for

consideration of Rehabilitation Assistance

application is also pending and referred to a larger

bench in the case of State Bank of India Versus

Sheo Shankar Tewari reported in (2019) 5 SCC

600 and the said issue is still pending before the
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Hon’ble Apex Court. Basing on such issue

pending before the Hon'ble Larger Bench of the

Hon’ble Aapex Court, the Division Bench of this

Hon’ble Court vide ils order dated 2/,07.2022 in

W.P. (C) No. 37575 of 2020 observed that

awaiting the judgment of larger bench of the

Hon’ble Apex Court in the above case adjourned

the said case as sine die till the final decision of

the Hon’blé Supreme Court. Therefore, since the

issue is pending before the Hon'ble Apex Court in

the larger bench and more over another larger

bench in the case of N.C. Santosh (supra) wherein *

it has been held that the norms prevailing on the.

date of consideration of the application should be

the basis for consideration of claim for

compassionate appointment. Therefore, the

Respondent is not entitled to be appointment

under Rehabilitation Assistancé Scheme, but the

order of the Hon’ble Single Judge for --

consideration of the case of the Respondent

relying the judgment in the case of Malayananda

Sethy is appears to be tiot sustainable ini the eye of

law for which the impugned order under

Annexure-3 is liable to be quashed.

For that the impugned order passed by the

Hon’ble Single Judge is also liable to be quashed

for the reason that admittedly the Respondent

prayed before the Hon*ble Single Judge to give
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her appointment under R.A. Scheme Rule, 1990,

but the Hon’ble Single Judge erroneously

disposed of the writ petition at the stage of

admission, therefore the order passed by the

Hon’ble Single Judge is not sustainable in the eye

of law, hence the impugned order passed the

Hon’ble Single Judge is liable to be quashed.

For that, it is well settled principle of law that

appointment on compassionate ground is not a

matter of right and since the father of the

Respondent died in 2012 and in the meantime

more than ten years have already been passed and

such a belated stage the claim of the Respondent

cannot be sustained and the same is contrary to

the aims and object provided for compassionate

appointment. Therefore, the claim of the

Respondent is not at all tenable in the eye of law,

hence the same is liable to be quashed.

For that judging from any angle the order passed

by the Hon’ble Single Judge cannot sustain in the

eyeof law and the same is liable to be quashed.

For that in view of the aforesaid facts and

circumstances the order dated 05.12.2022 of the

Hon’ble Single Judge passed in W.P. (C) No.

5105 of 2020 is not sustainable in the eye of law,

accordingly the same may be quashed.
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PRAYER

It is, therefore, most humbly and respectfully prayed

that this Hon’ble Court may graciously be pleased to admit the

appeal, issue notice to the respondents, call for the records and

after hearing the parties the Hon’ble Court may be pleased to

quash the impugned order dated 05.12.2022 passed by the

Hon'ble Single Judge in W.P. (C) No. 5105 of 2020 under

Annexure-3 and further the writ petition filed by the present

Respondent before the Hon’ble Single Judge may be dismissed

being devoid of any merit;

And may pass such other order/orders as may be

deemed just and proper for the endsofjustice.

And for this act of kindness the appellants as in

duty bound shall ever pray.

By the appellants through;

Cuttack,

Date: 0/05/2023
Ce

MANOU. KUMAR RoGATIA

AM LAGE GGe. wuvacate

.C.E No.-0-98/1994

CERTIFICATE SENG se048
Certified that the grounds set forth above are good

grounds Invelving substantial qilestion of Jaw to be canvassed

in this appeal and having prepared and filed. I undertake to

support the same at the time of hearing if instructed.

Further certified that due to non-availability of

cartridge papers plain blue papers have been used.

Cuttack co:

Date: (0/0$720 23 Addl. Government Advocate.

MAJA KUMAR KHUNTIA

Ava gual Govt. Advocate

.C.€ No,-0-98/1994
M-9437 168044
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Nimain Malik00...cessesceeceveee cesses teeneneeneve Petitioner

-Versus-

State of Odisha andothers oo. .ccceee  ceeesessaes Opp. Parties

:

REHABILITATION APPOINTMENT

~ INDEX
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A true copy of the death Certificate issued by Registrar
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IN THE HIGH COURT OF ORISSA: CUTTACK

w.P.(Cc)No. 2LO5 2020

CODENo.310705

In the matter of:

An application under Article 226 of the Constitution of India,

And

In the matter of:

‘Appointment under Rehabilitation Assistance Rules; 1990”

And

In the matter of:

Nimain Malik, aged about 40 years,

S/o late Hakim Malik, At/P.O.-Gobindpur,

Via-Gobindpur Kuchery, Dist-Kendrapara.

sesenee Petitioner

-Versus-

1. State of Odisha, represented through its

Commissioner-cum-Secretary to Govt. of Odisha,

School and Mass Education Department,

Secretariat, Bhubaneswar, Dist-Khurda.

2. Director of Secondary Education, Odisha,

Bhubaneswar, Dist-Khurda.

3. District Education Officer, Kendrapara

At/P.O-Kendrapara,Dist-Kendrapara.

sesttesnesses — seaues Opp. Parties,

The matter out of which this writ application arises was never before this
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The humble petition of the

above-named petitioner,

MOST RESPECTFULLY SHEWETH:-

1. That the petitioner is a citizen of India. The cause of action out of

which this writ application arises is within the territorial jurisdiction of this

Hon'ble Court.

2. That the petitioner challenges the inaction of the authorities in not

considering his case for Rehabilitation appointment, which is pending with -

the authorities long since.

3. That the brief fact of the case is that the petitioner’s father, Hakim

Malik (late) was working as 2 Péon, in Godabarisha High School, Gobindpur

in the district of Kendrapara. The appointment of petitioner’s father was

approved and he became an approved staff of the School. The School in

question was an aided educational Institution and subsequently it was taken

over by the Government and became a New Govt. High School, w.e.f.

01.06.1994,

4. That while working as such, the father of the petitioner expired on

29.11.2005 due to Cardiac Arrest in Up-graded P.H.C., Aul. The death

Certificate issued by Registrar Death and_ Births, U.G.P.H.C.,  Aul

dt.02.12.2005 is annexed and marked as ANNEXURE-1.

5. That after the death of his father the petitioner obtained the legal

heir Certificate from the Tehsildar, Aul. He also obtained Income Certificate,

Caste Certificate from the Tehsildar, Au! as he belongs to Schedule Caste.

The petitioner also obtained the “No Objection Affidavits” from other legal
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With ail those documents the petitioner applied for appointment under

Rehabilitation Assistance Rules on 24.05.2006.

7. That the School authorities sent all the papers/documents to DEO,

Kendrapara for necessary action. The DEO, verified all the documents

submitted by the petitioner and found in order and obtained the distress

certificate from the District Collector. From the Office of DEO, Kendrapara

the petitioner came to know that his application and other connected Papers

have been sent to the Office of Director Secondary Education for approval.

8. That after getting the applications from the candidates, the Director

Office prepared a list of candidates applied for. A true copy of the said list

along with the letter of Director dt.27.09.2010 is annexed and marked as

ANNEXURE-2.

9. That the petitioner has fulfilled all the formalities as required by the

authorities, and his name finds place in SI. No.45 of the list, but due to

inaction of the authorities, the petitioner has not been given appointment.

He is running from pillar to post.

10. That it is pertinent to mention here that the post which fell vacant due

to death of an employee, against that post any candidate applying under

R.A. Scheme in that Circle is to be appointed. If 46 candidates were listed

which implies 46 posts were vacant due to death/disability. Hence non-

appointment for years together is just violation of R.A. Rules.

11. That the petitioner is a poor Schedule Caste uncmployed candidate.

No member of his family is in any Govt. or Private job. So in order to save his

family from harness, he had applied for employment under the
mb tee ge aoe. ma ~~ . . . ‘
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Odisha, Bhubaneswar on 08.04.2019 for consideration of his claim for

appointment under the Rehabilitation Scheme. But as yet the authorities are

silent over the matter. True copies of representations dt.08.04.2019 are

annexed and marked as ANNEXURE-3fagpersigs, It is a matter of great regret

that some persons similarly situated when have been given appointment

under the said Scheme, the case of the petitioner has been neglected and he

has been singled out.

13. That such inaction on the part of the authorities is bad and illegal. The

authorities are giving appointment to their sweet will. The petitioner is

running from pillar to post,butthe authorities are giving him assurance only.

14. That finding no other alternate and efficacious remedy, the petitioner

invokes your Lordships extra-ordinary jurisdiction under Article-226 of the

Constitution for redressal of his grievance.

PRAYER

It is therefore prayed that, the Hon’ble Court may be graciously pleased

to issue notices to the opposite parties under Article 226 of Constitution of
India and = more Particularly may issue writ of mandamus/

order/direction/declaration as follaws:-

{i) Writ of mandamus directing the opposite parties especially O.P.s No.2
and 3 to issue appointment order under the Rehabilitation Assistance
Rules at an early date asa long time has passed in the meanwhile from
the date of his application.

(ii} Direction directing the opposite party No.3 to draw and disburse his
ealary iret aftar hie ANAAINntmante
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AFFIDAVIT

1, Sri Nimain Malik, aged about 40 years, S/o late Hakim Malik,

At/P.O.-Gobindpur, Via-Gobindpur Kuchery, Dist-Kendrapara do hereby

solemnly state and affirm as follows:-

1. That lam the petitioner in this writ application.

2. That the facts stated in this application are true and correct to the best of

my knowledge and belief based on record.

Identified by

Advocate ; Deponent

CERTIFICATE

Due to non-availability of cartridge pagers thick white papers are used.

Advocate.

CERTIFICATE

The contents of writ application are read over and explained to petitioner in -

Oriya Language.

Aduinrata
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To

1. The District Education Otticer, Kendrapara

2. The Director of Secondary Education, Odisha, Bhubaneswar

Sub- “Appointment under Rehabilitation Assistance Rules”

Sir,

I, Sri Nimain Malik, S/o late Hakim Malik, who was working as

‘Night watchman-cum-Sweeper’ of Godabarish Vidyavaban, Gobindpur,
Dist-Kendrapara beg to state as follows for your kind consideration and

necessary action.

My father, Hakim Malik (late) was working as Night Watchman-cum —
Sweeper in Godabarish Vidyavaban, Gobindpur. The School in question was
a taken over New Govt. High School. Hence he was a Civil Servant. He
expired on 29.11.2005 due to Cardiac Arrest.

After the death of my father, | obtained Death Certificate, Legal Heir
Certificate, Caste Certificate, Income Certificate, No objection Affidavits from
other family members, No job Affidavit and School leaving Certificate and

‘ applied for Appointment under Rehabilitation Assistance Rules.

The School authority sent my papers/documents to the District Education
Officer, Kendrapara for verification and necessary action. Though | came to
know from the Office of DEO, Kendrapara that my application has been
forwarded to the Office of Director Secondary Education, Odisha for
necessary approval. The Director has prepareda list of 46 candidates, where
my SI. No. 45.

That from the date of my application a long time has passed.| came to
know that some pérsons have been given appointment, my case has not
been considered as yet.

Therefore, | pray my case for appointment under R.A. Rules be considered
at an early date as a long time has passed from the date of my application,
for which act I shall be ON Ee

Sa 42
istrict canthtion

Ottis.

° KENDRAPARA
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IN THE HON’BLE HIGH COURT OF ORISSA: CUTTACK

Nimai Malik

State of Odisha and others

W.P.(C).NO:5105 of 2020

-Versus-

 

 

 

 

 

 

    
 

IN DE X

fst. [List OF |

NO | ANNExTURES DESCRIPTION OF DOCUMENTS "| PAGES |

al. Counter Affidavit. of Ihe Opposite Party No.3! 1-8 |

_ i.e. District Education Officer, Kendrapara /

°2. |Annexure copy of the Directorate letter No. 4A -121-Il-10- , 9 |

i ALB 63335 dated 31.12.2010 | :
.3.|Annexure-|Copy of the letter No.399 dated 17.01.2011 | 10-12 :

; B/3 along with the vacancy position of base level |

| (Series) | post from 01.01.2010 to 31.12.2010 |
la. | Annexure-|Copy of the letter No.4A-87-I-2010-3390 dated: 13-14

C/3 18.01.201lof the Directorate, Secondary! ;

Ht (Series) | Education, Orissa, Bhubaneswar along with

| I the enclosed list _

-§.  Annexure- | Copy of the letter No. 878 dated 25.01.2011] of! 15-17 |

D/3 the Inspector of Schools, Jagatsinghpur Circle,

| (Series) | jagatsinghpur along with the enclosed list of

| | candidates & D.O. No. 08 dated 16.04.2011 of

: inspector of Schools, Jagatsinghpur Circle,

Jagatsinghpur \

'é. i Annexure-|Copy of the letier No. 3686 dated 06.05.2011; 18-19
| E/3 of the then Inspector of Schools, Kendrapara

(Series) | Circle, Kendrapara ‘and registered postal

7 receipt bearing its no.53

{Wn
Place: Cuttack

DL.OY .06.2020

Standi g Counsel

Be S&ME Cell

BS 42D
Wiswicl EducationOffies,

KENDRAPARA

ANNERURE:2.
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_Thel, | am the Opposite Party No.3 in present writ petition & 2 a

. That, tne petitioner namely Nimai Malik has filed the present writ
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IN THE HON’BLE HIGH COURT OF ORISSA: CUTTACK ‘ @

W.P.(C).NO:5105 of 2020

Nimai Malik Petitioner

-Versus-

State of Odisha and others .... Opposite Parties

Counter Affidavit Filed By the District Education Officer,

Kendrapara i.e. the Opposite Party No:3:

|, Sti Sanjib Kumar Singh, aged about 58 years, son of late

Richard Kulamani Singh, at present working as District

Education Cfficer, Kendrapara, Al/Post/District: Kendrapara do

nereby solemnly affirm and state as follows:

o

thoroughly gone through the present wiil petition and have

understood the averments made therein. 5
a

seeking a direction fo the Director, Secondary Educaiion,

Odisna, Bhubaneswar, the opposite party No.2 & NDisiicl

Education Officer, Kendrapara, the opposite Party No.3 to Issue

appointment order to him under the Rehabilitation Assistance

Rules at an early date as a iong time has been passed tn the

meanwhile from the date of his application along with a

direction to opposite party no.3 lo draw and disburse his salary

just after his appointment.



 

 

2F-
That, the grounds on which the present writ has been filed by

the petitioner is not maintainable either in law orin fact & more. ,

so, the petitioner has his no cause of action to file same against

ihe present deponeni before this Hon'ble Court. for which ihe

presenti writ of petitioner be dismissed. 3

That, the allegations of the petitioner is based on, ,

misconception and misrepresentationof faci as such he !s not

entitled io get any reliefs as prayed for in present writ and

hence the writ petition of petitioner is liable to be clismissed on

 

ihai scare.
i

. thet, ii is respecttully submitted that the petitioner has not imp- °%
tomme &

teacied the District Education Officer, Jagatsinghpur as a party ~<

io ihe present writ application in whose absence no elfeciive

order can be passed by this Hon'ble Court for which in

absence of same due to non-joinder of necesscry parties, the

present writ of petitioner is liable to be dismissed.

. That, this deponent without giving paragraph wise coraments

craves leave of this Hon'ble Court to canvas the issue involved

in this case for the kind appreciation of this Hon'ble Court.

That, it is respectfully and humbly suomitted that tne father of

fhe present petitioner namely Hakim Singh. while working as a

peon in Godaoarisna High School, Gobindpur which is a New

 



 

 

 
2. That, it is respectfully and humbly submitted that the Director, *

28

Sovertinent High School with effect frorn 07.06.1994 in ihe e

district of Kendrapara had inet his death oan 29.11.2003. The

copy of the Death Certificate of the deceased employes

named Hakim Singh is available as Annexture-) with the wii.

8. That, it is humbly and respectfully submitted that afier ihe e

riage) ol deceased Hakim Singh, Ex-peon of Godabarisha High (°° =®
Le a

School, Gobindpur, ihe oelitioner being the son and one of ihe

lscqal heirs of deceased Hakirn Singh had applied fer his mi

enganement under the Rehabilitation Assistance Scheme — ¢,

ouiore the competent authorily. “

Secondary Education, Orissa, Bhubaneswar in his leller NO.4A-H-

StSFO AZOG6O0{19) dated 27.09.2010 had been pleased ta send

ihe list of the candidates eligible for appointment under

Kenatolicaiion Assistance Scheme duly approved by the

Government to the office of this deponenl in which the name

of the present pelitioner namely Nimai Malik finds place at

scrial No.5The copy of the Directorate Jetter No. 4A-ll-87-10-

A7OAH1F) cleited 27.99.2010 along with the approved lisi is

available as Annexure-2 with writ.

1O. that, ii is respectfully anel hurnbly suomitted that thereafter the

Directorate, Secondary Education, Orissa, Bhubaneswar vice



 

 

4
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thei letter No.4A-121-ll-10-63335 dated 31.)

 

Puri to submit vacancy positions in respect of non-teaching

base jievel Class-lll . & ClassIlV post in Govt. High

Schoals/offices/Govt. Secondary Training School and ULB High “

Schools jaken over by Government for the period front Ss

61.01.2010 io 31.12.2010 for the purpose of filing Up of the post 4 so

‘ ,

under R.A. Scheme in the prescribed pro-forma appended wiih £ 3°

the aforesaid leiter. The copy of the Directorate letter No. 4A- 3 °

121-1-10-63335 dated 31.12.2010 is annexed herewith as oS

Annexure-A/3. ae
!

_ the, itis respectfully and humbly submitted that in pursuance

to Cirectorate letter No. 4A-121-I-F-10-63335 dated 31.12.2010;

the then Inspector of Schools, Kendrapara vide his leiier No.399

Jdaltect 17.01.2011 had sent the vacancy position to the

Diiexciorate in the prescribed pro-forma in respect of Class-lll &

Clasel¥ pase level post for the purpose of filing up the post

under R.A. Scheme under Kendrapara Circle, Kendrapara. Tne

copy of the letter No.39? dated 17.01.2011 alang with fhe

_yvacancy position of base level post from 01.01.2010 to

31.12.2610 are annexed herewith as Annexyre-B/3(Series).
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12.Thal., it is respectfully and humbly submitted that the

Directorate, Secondary Education, Orissa, Bhubaneswar vide

their letter No.4A-87-I-2010-3390 dated 18.01.2011] to’ at
4insoector of Schools ‘has been pleased to re-allot the

9

candidates for appointment under Rehabilitation Assistance = &
e

a aas Sgscheme out of the approved ist citing the reason of non- 3%

availability of approved vacancies in their own Circle with an 4 e

infention to accommodate them in other Circles. It is pertinent 3%
<a

to mention here that in said letter the name of the present 3z
2

pctionor namely Nimai Malik has been sent to the office of ine 7

ms)
Inspector of Schools, Jagatsinghpur Circle, Jagatsinghpur at <s

ENscral bln? The copy of the letter N@.4A-87-lI-2010-3390 dated

18.01.2011lof the Directorate, secondary Education, Orissa,

Bhubaneswar along with the enclosed list is annexed herewith

as Annexure-C/3(Series).

13. That, itis humbly and respectfully submitted that the Inspector

of Schools, Jagatsinghpur by féferting the uloresaid letter of the

Directorate had requested the then Inspecior of Schools,

Kendrapara to furnish all the relevant documents of the

candidates including the petitioner to his inspectorate for

verification of the records for appointment under Rehabilitation

Assisi ince Scheme vide his office letter No.878 dated

4 /

N
L



 

  

3) Hes :
25.01.2011. Again, the Inspector of Schools, Jagatsing Ee Wide Ap 2023

    

  

his D.O. No. 08 dated 16.04.2011 had coveneePiSjoon wa
SSRAR LY poe

inspector of Schools, Kendrapara Circle, Kendrapara to furnish

all ihe relevant documents of ihe candidates namely Nimai

=
&

malik, the petitioner and two others to his inspectorate for re

  ie
v
y

verification of records for appointment under rehabilitation

 

scheme. The copy of the letter No. 878 dated 25.01.2011 of the at

Di
st
ri
ct

Ed
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at
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¥
F
N
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R
A

inspector of Schools, JagaisinghpurCircle, Jagatsinghpur along 5

wilh the enclosed list of candidates & D.O. No. 08 dated 2g

16.04.2011 of Inspector of Schools, Jagatsinghpur Circle. %

Jagasinghpur are annexed herewith as Annexure-D/3(Series). u

3

14. Thal. il is respectfully and humidly submitted that thereafter ihe

thon Inspector of Schools, Kendrapara Circle, Kendrapare vide

his office letter No.3684 dated 06.05.2011 had sent the

documents of Nimai Malik to the office of the Inspector of

Schools, Jagatsinghpur Circle, Jagatsinghpur througn

regisiered post for his appoiniment under Rehabilitation

Assistance Scheme. The copy of the letier No. 3686 dafed

06.05.201 of the then Inspector of Schools, Kendrapara Circle,

Kendrapara ard registered postal receipt bearing no.5346 are

Gnnexed herewith dS ANNeXUeE/S{Senes)
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15. inci if is resoectfully and humbly suomillecl thal as ihe name @

. ibe potiiomer has been re-allotted fo the Inspector cf

Schools, Jagatsinghpur Circle, Jagatsinghour by ihe

Mereclerae for appointment uncer Rehabilitation Assistance

Scneme out of the approved list citing ihe reason of non-

. a - . er ~: “3 Nod
uveibsbilly of approved vacancies in this Circle wiih cv

 

mien i accommodate him and in pursuance of the ietter > 4th ©

of the Directorate and the Inspector of Schools, Jagatsinghpur 2 % =

i?
Lele Jagatsinghour all his relevant documents hes cireacly 2

‘een sent to that inspectorate; for which this deponent has na.

autherity and locus-standai fo issue appointment ores lo ihe

Hosen under kehabiliiotion Assistance §

 

oneme Gach Rules on

suen ding writ filed by the petitioner heing net maintaineh

 

“gh .¢ me rejected on that score.

14. Thc, fis humisly and respectfully suomitted Ihat the avernenis

vnace in ihe wit petition of setitioncr which are not specificcilly

raplic foe lreated as cCenial and the petitioner should be put

Hao shiat oraof thereof.

17. That, itis numbty and respectiully suomitied that this desoanent

reservas his right to file additional counter if sitvation so warrants

out with the pric’ leave of this Hon'ble Court.



 

 

@ |:
7%

18. fhcl, in view of the aforesaid fact and circumstances of the

mweszent case: the writ petition of petitioner being cevcicd of

merit is liable jo be dismissed.

ore’ the facis siated above are all true to the bes! of my

knowledge and belief being based on the official records.

) ceidentified! by: de rept Warne

_  DEPONENT
Ce pea we age yigitict EdusHrseASO. of AG's Office District ona

 

Maentitice>? dhat due fo non-availability of Cartridge papers in

open rarket tris Counter Affidavit has been typed out in thick

oP hes Aerax pci ers

SPs . 1

ww Powe f -

Place: Cuttack Standing Counsel

Df. .06.2020 Si& ME Cell



‘de.! 4
DIRECTORATE OF SECONDARY EDUCATION, ORISSA, BHUBANESWAR.

No 4A-121-l1-10- 63335 // Dated 31.12.2010 @

All Inspector of Schools/ Superintendent of Sanskrit Studies, Puli,

Soh Submission of vacancy position in respect of non-teaching Class - IN & IV base
level post for the purpose of filling up of the post under R.A. Scheme.

Sir,

Inviting a reference to the subject cited above, | ain directed to request you to submit vacancy

position in respect of non-teaching base level Class — Ill & IV post in Government High Schools/
‘ilfices, Govt. Secondary Training School & ULB High Schools taken over by Government under
your jurisdiction for the period from 1.1.2010 to 31.12.2010 for the purpose of filling up af the
post under R.A. scheme in the prescribed proforina as given below to reach this Directorate by
30.21.2010 positively.

 

  
 

: Yours faithfully,

pe

  eee Beh
we 4 ery

Dy. Director (GS)
& ee NN

we
Memo No. 63336 // Dated 31.12.2010

Copy forwarded to the Joint Secretary to Government, Department of School &
Mass Education, Orissa for favour of information, with reference to Government letter No.

ae “244 dated 20.12 2010,
;

Dy. Director (GS)
~ Werth 2 ela

ys PROFORMA

Infants dbout the vacant base level Non-Teaching Fosts in Government High Schools/Offices, Governmant Secondary 1raining
Schools & ULG High Schools taken over by Government for filling up of the pasts under R.A. Scheme,

   
 

 

 

 

    

situa 7 lias tevel Non- leaening | By Nasrig , Date of Reyeon for Whether the vacancy is admissible lor Rainsrks.
CORESey gh warallt pst, i Vacancy veacancy{Death| the institution under yardstick i

1 Ta ARetwement/Pr | prescribed by Govt. |: y clase ;
“Lory | iwiPeon) | umotion etc.] _

: 2 3 | a 8 6 7 8 !+ fae eed | no Loe |

yekat . 1 ~ | ~ |- ee ee a. a  
Signature of Inspectorof Schoals

Signature of SSS, Puri
Any vacancy found unfilled before 1.1.2010 of Government High schools/Offices, Govt, Secondary

\iaing Schools & ULB High Schools taken over by Government may be submitted in the aforesaid proformi
separdtely far the purpose of filling up of the post under R.A. Schemé. While submitting the suid information, i
“ould UG ensured that 75% of base level posts of such categories as on 1.4.2004 has been abolished, A certificate
to this effect may be given,

 

 

   

\
\

ae
District Education Officer

KENDRAPARA  
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11 ciMS^'^-rTr
OFFICE OF THE INSPECTOR OF SCHOOLS, KENDRAPABA CHRg^J^KDRAPA

NO. 399 / DATE. 17.1.2011

I  I

To

The Director,

Secondary Education, Orissa,
Bhubaneswar.

Sub:- Submission of vacancy position in respect of Non-teaching Class III and IV base
level post for the purpose of filing up of the post under R.A. Scheme.

Ref:- Directorate letter No. 63335/ dt. 31.12.2010.

Sir

In inviting a kind reference to the Directorate letter on the subject cited above, I
beg to submit herewith the vacancy position in the prescribed proforma in respect of Non-
teaching Class-Ill and IV base level post for the purpose of filing up the post under R.A. Scheme
under Kendrapara Circle, Kendrapara.

This is for favour of kind information and necessary action.

Yours faithfully

Enclosure:-As above Sd/-17.1.2011

Inspector of Schools
Kendrapara Circle, Kendrapara

Tfcoe-

District Ediicd'tio^ificer
Kendrapara



PROFORMA

SI. No.

Base Level Non-teaching category of
vacant post

Class-Ill (Jr.

Clerk)

2

01. Jr. Clerk

02. —do~

03. —do—

04. —do—

05. —do—

06. —do—

07. —do—

08. —do—

09. —do—

10. —do—

11. —do—

12. -do-

13. —do—

14. —do—

15. —do—

16. —do—

17. —do—

18. —do—

-  19. —do—

Class-IV(Peon)

3

By Name

N.N.H/S, Dangamal

Sansidha H/S

P.B.B.N, Manapara

B.P. H/S, Kandiahat

N.N. Ucha B.P, Bhamanda

G.D. H/S, Sanamanga

Kapileswar H/S, Khurusiapat

Namouza H/S

Sudarsan H/S, Thakurhat

Kora Panchayat H/S

R.C.S.N., Clihoti

Jamapara H/S

S.M. B.P., Bagada

Saraswati H/S, Deypur

S.K.C H/S, Patrapur

Panchayat H/S, Jayanagar

BanabiharijewH/S, Gopalpur

Patkura H/S

Talakusuma Gobindpur H/S

Date of vacancy

Reason for

vacancy (Death/
Retirement/

Promotion etc.)

01.01.2010 Retirement

01.03.2010 Retirement

01.03.2010 Retirement

01.05.2010 Retirement

01.08.2010 Retirement

01.09.2010 Retirement

01.12.2010 Retirement

12.08.2010 Transfer

12.08.2010 Transfer

12.08.2010 Transfer

12.08.2010 Transfer

12.08.2010 Transfer

12.08.2010 Transfer

12.08.2010 Transfer

Retirement

01.02.2010 Retirement

01.02.2010 Retirement

12.08.2010 Transfer

Retirement

Whether the vacancy is
admissible for the

institution imder Yard

Stick prescribed by Govt.

7

TfLve-

District Education Oifficer
Kendrapara
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

_3

Peon Baradia High School 01.02.2010 Retirement

Peon N.N H/S, Dangamal
01.03.2010 —do~

Peon Aripada H/S 01.03.2010 —do—

Peon Jagamohan H/S, Baradanga 01.06.2010 —do—

Peon Mahu H/S
01.08.2010 —do—

Peon Marshaghai Girls H/S 01.08.2010 —do—

Peon Dadhibamanjew B/P, Desahi 01.09.2010 —do—

Peon Hatasahi H/S
01.09.2010 —do—

Peon Aripada H/S 01.09.2010 —do—

Peon Sarada Academy, Chhakana 01.09.2010 —do—

Peon Nigam H/S, Ameipal 01.09.2010 —do—

Peon Baruna H/S
01.10.2010 —do—

Peon Jagamohan H/S 01.10.2010 —do—

Peon T.K. H/S, Katana
01.03.2010 —do—

Peon KanikaH/S, Ayatan 01.03.2010 —do—

TtTiie- Cof>^ fiif&sfad

\yjf
District Education Officer

Kendrapara

Sd/-17.1.2011

Inspector of Schools
Kendrapara Circle, Kendrapara



 

SO, ~ ¥

 

39

( . Pea oe SPEED POST

OFPINE OF THE DIRECTOR, SECONDARY EDLICATION, ORISSA, BHUBANESWAR.

APOE ye /[& -/
-87-11-2010

All Inspector of Schools.

Sub:- Re-allotment of candidates for appointment under Rehabilitation
Assistance Scheme out of 3"? phase eligible list approved by Government.

Sir/Madam,
t

eappAS
wean ON

wey A gp een in continuation to this Directorate Letter No, 47060 dl. 27.9.2010 on the subject cited
/ Sbove | viclose herewith the list of eligible candidates fur appointment under R.A. Scheme of
ee sat those who couldnotbe2eaccommodatedinntheir own circle due to non-availability of approved
on vacancies, The said candidates be appointed in your circle immediately against the balance

vacancies approved by Government as per the guidelines issued earlier and report compliancein
oy the prescribed format A & B ta reach this Directorate by $.2.2011 positively.

 

ye The concerned Inspector of Schools ae requested to furnish documents of the
en hn respective candidates to the Inspector of Schools concerned regarding verification of the

ivcords.

CC “ This arrangement is done under the provision of Rule 8(d) of OCS (R.A.) Rules, 1990.
, 4

 

Yours faithfully,

a
Wekany

Memo No. /fdt.
Copy alongwith copy of its enclosure forwarded to Joint Secretary to Government,

Orissa, Department of S & M.E. for favourof information.

Joint DirectorS.€.)
IViemo No. //dt.

Copy alongwith copy of its enclosure forwarded to Director, Elementary Education,

Orissa, Bhubaneswar for information.

Joint DirectorS.t.]

Cy) Le

District Ed Jedtion Officer
KFENNRAPARA

e
e
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Qualihvation: Hane of deceased person
   

 

  

   

RA

2-12-2005

 

   

   

at Sw

 

  

 

O1-4x-1987
07-10-2005

47-09-1989

  

  
  

  ya ku Swain

22-06-2006

   

The above candidates should be appointed against the balance vacancy in your circle according to the no st admissible to them in their own circis

   

 



 

  ro

  BELEEL WO, mwneedt,abd:

 

¥* Scheels,

 

salahandi/ adenctoapara Circle.

The District Inspecter af Schools
Bhawani patna/paty   

Le

el Renebs hae  
Sub :~ Submissien ef decuments fer appednt

Assistance Scheme eut @f 4rd phase eis mie List apore vert

 

by Gevernment,

Mef t- Letter Ni. 3328 Ate 125102031 wl Sirecter Sec44~B7-11-2916a Elica bbean, PLE Aa, i

 

  

Sic,

With reference te the Subject and referer

  

  

Yeu are requested ta furnish a@)2 tne rebeaveyk ¢
respective candidates (cepy enclesed) te that

 

verification a£ the recerds fOr appesjnt ment wiier Rehab tatlenAssistance Scheme.

(; TAL. may pleese be accerded priarity arte: ien.

  
MeMa Ndg rumendty

 

Wrytr Bokintt feqt te the Nirectar Seow. 5: "v
Criss , Bnubanseswar ter infermmatilon with recsKC We. 3390

\ yp TRIGYIITEITo
>)/ !

 
Gte 18.1,20141.

_
\    

:“hy wo
. “.

Distric £akcation Officer

KENDRAPARA
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#542
4 OFFICE OF THE INSPECTOR OF SCHOOLS, JAGATSINGHPUR CIRCLEJAGATSING HPUR

Pir Ne   7 ty / Il

Sub. Submission of documents for appointment of R.A. Scheme out of 3rd Phase.
Hof. Letter No. 3390 cit 18.01.71, and this office letter no, 8785) dt 25.01.11 & 299516.03.11 and tefephone discussion and personal contact.
Mea

This may please be accorded Prioritly attention.
onaes

why ,   

 

  

 
_" om G

* .

.

es lo eee aro
Yours fauhtuly, +)Enel . Last or Candidaivs.

t (Vyares 1 Apo, i Sulyabhama Deut
PK. SwainMahnswar Behera

4 3 Nunain Mallick.
yrde

lis

Sa Sekhar Chandra Sahoo, O.£.3)1,
faspectar of Schools,

Kendrapara Circle.

Memo nn, ve Dale ee
Copy submitted to the Director Secondary Education, Orissa, Bhubaneswai: for favour of

kind information and necessary action.

a
\VD he
\| 1549 | 6] \\

Inspector of SchoolsoN’ a

“ Jagatsingnpur Circle

District Education omcer
KENDRAPARA



 

 

  
  

 

   

 

ureafs | arf . aa ada3Hegistereeyimssee “ae amp

ressevtPo pet2a %

we Jae & aie
Signature-ofeceiving offic

~~ .

=, 2D
aiSlUler LOucaliGh Gites

KENDRAPARA

5
‘
i
i

a

District Education Officer
KENDRAPARA



 

ye ;- 4 | e

WHO, BERK POMPE a Soy

Tre Inspeetor o£ Schools,
Jagateinghpur. Circle,
Jagateinghpur.

Subs + Submission of doeyments for appointment
of Rehabilitatfon Aemtstance Scheme out of
3rd Phase elicit list approved by Govt.

Reoita Letter No. B78/dt.25.1,11 of Inspector of
SchoolJagetsinyljwe CiccdeVagateingipur.

Sir.

4 am to say that the relevant docuinents of 04
eandidates to be appointed under ReA+Schene out o£ 3rd Phase mentioned
at Slo. 4,5,6 & 8 in your letter under reference were seuk to your
efftice vide this office letter No. 9246 /Qhe 16553.9012 6 The
docunentos Of Nimal Mallik ds enclosed herewith fOr bie appointments
uncer your control, Satyabhama Dikshit & Maheswar Behera can ve
appointed under ReA.Schene in this Cirele, due to in eligibisity of
of Prasanti Chhatoi and Menalisha Sahoo as Ghey are found to ke

married 4s per the reports received from Tahasildar, Garsdpur and
Tahasildar, Aul.

Yourg falthfully

Gh. LSet
‘ Inspector of Schools -
GRendrapa ra Circle,Kanjrapara’,

Encli=

ls Xerox copy of Realdantial

certificate + 1 copy. we
ae Xerox copy of caste certiffeste= 1 eapy
3+ Xerox copy of S«L.C. « } copy4. Xerox copy of Employment card » 1 copy5.4 Xerox copy of Death Certifieate=1 copyGe Xerox copy of Character certificate= 2 copies.Ze Xerox copy of Me@ical Certificate = 1 copy8. Aerox gopy of spouse = 1 copy9- Xerox copy o£ Court A£EtdaVvit = 2 Bate.

3 co

_
_—

District on Officer
KERDRAPARA



 

   

IN THE HIGH COURT OF ORISSA: CUTTACK

W.P.C) No. 5 1 OS /2020

CODENo.310705

tn the matter of:

An application under Article 226 of the Constitution of India,

And

In the matter of:

‘Appointment under Rehabilitation Assistance Rules, 1990”

And

In the matter of:

Nimain Malik, aged about 40 years,

S/o late Hakim Malik, At/P.O.-Gobindpur,

Via-Gobindpur Kuchery, Dist-Kendrapara.

weneee Petitioner

-Versus-

. State of Odisha, represented through its

Commissioner-cum-Secretary to Govt. of Odisha,

School and Mass Education Department,

Secretariat, Bhubaneswar, Dist-Khurda.

Director of Secondary Education, Odisha,

Bhubaneswar, Dist-Khurda.

District Education Officer, Kendrapara

At/P.O-Kendrapara, Dist-Kendrapara.

District Education Officer, Jagatsinghpur,

At/P.O-Jagatsinghpur, Dist-Jagatsinghpur.

yy sss sane Opp.Parties.
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IN THIEL HIGH COURT OF ORISSA AT CUTTACK

W.P (C) No. 5105 of 2020

Nimain Malik see Petitioner

Mr. S.P. Sahoo, Adv.

Vs.

State ofOdisha and others veeee Opposite Parties
State Counsel

CORAM:
DR. JUSTICE B.R. SARANGI

ORDER
05.12.2022

Order No. This matter is taken up through hybrid mode.

06. 2. Heard learned counsel for the partics.

3. Learned counsel for the petitioner contended that the case of the

petitioner is covered by the judgment of the apex Court in the case of

Mataya Nanda Sethy v. State of Orissa, Civil Appeal No, 4103 of

2022 disposed of on 20.05.2022. therefore, this writ petition may be

disposed of in the light of the aforesaid order.

4, Learned Statc Counsel does not dispute the position.

5. In the above view of the matter, this writ petition stands

disposed of dirccting the opposite parlics-aulliority to consider the

case ot the petitioner in the light of the judgment passed by the apex

Court in the case of Malaya- Nanda Sethy (supray and pass

appropriate order in accordance with law within a period of three

months from the date of productionofcertiticd copy of this order.

Issue urgent certified copy as per rules.
~

(

Page lof l
4 s of

o

6). Der. BR sere J



 

IN THE HIGH COURT OF ORISSA: CUTTACK.

  ‘~ WA: f- - No, [0 of 2023" ee

|

STATE OF ODISHA & OTHER'S occ:PETITIONERS.

sessesttttenesese APPELLANTS

-VERSUS- ‘

feenenter ities OPP. PARTIES.

Al wasp Atal: sicstistnsiae RESPONDENTS. > rc

M_EM_O

I/We hereby enter my appearance in the above,

noted case on behalf of the Petitioners / Appellants.

    

Cuttack Addl. Govt. Advocate Fa aeekiin. =
Date: 49/06/1023 MANOJA KUMAR KHUNTIAB shai ey:

Additional Govt. Advocate Hers ‘
B.C.£ No.-0-98/1994

M~9437168044

 
   



 

 

%

IN THE HIGH COURT OF ORISSA : CUTTACK.

LA.No.  AS48 of 2093.
(Arising out of W.A.No.__[O > of 2023) —~

IN THE MATTER OF:

An application under Section 5 of the

Limitation Act for condonation of delay.

AND

IN THE MATTER OF:

State of Odisha and others Appellants.

-Versus —

Nimain Malik.

TO

THE HON’BLE CHIEF JUSTICE, ORISSA HIGH

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.

The humble petition of the

appellants named above ;

MOST RESPECTFULLY SHEWETH:

1. That,

functionaries of the State of Odisha have filed the present

memo of appeal challenging the order dated 05.12.2022 passed

by this Hon’ble Single Judge in W.P. (C) No.5105 of 2020.

1

the appellants above named who are the

2. That the averments made in the memo of appeal may be

tread and treated as part and parcel of this application and those

are not reiterated for the sake of brevity.

3. That, the above said writ petition was disposed of by

this Hon’ble Court vide order dated 05.12.2022.

\
PRADIPTA KUMAR MOHAHT

tlackNotary, Cuttack 7

Regd. No- ON-04/1952

Respondent.
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4, That, after thorough examination of the said order dated

05.12.2022 passed in W.P. (C) No. 5105 of 2020 passed by

this Ilon’ble Court in favour of the present respondent (Writ

Petitioner), the Joint Secretary to Government in the

Department of School and Mass Education vide letter No.

7866/SME dated 06.04.2023 instructed the present deponent to

file Writ appeal challenging the above said order dated

05.12.2022 passed by the Hon’ble Single Judge.

5. That, it is humbly submitted that after receipt of the

above said instruction from Government, this depouent vide

letter No. 4852 dated 19.04.2023 requested the Learned

Advocate General, Odisha to prepare the writ appeal and this

deponent came to the Office of the Advocate General, Odisha,

Cuttack for filing of writ appeal as well as the Interim

application for stay and for condonation of delay and the same

was filed on. 47/06/2022

6. That, it is humbly and respectfully submitted that the

delay caused for filing of memorandum of appeal is bonafide,

unintentional and not willful, on the other hand the delay

caused for filling of the memo of appeal is due to observation

of the official formalities.

7. That in the given sets of facts and circumstances, it is

humbly prayed that this Hon’ble Court may graciously be

pleased to condone the delay in filling the Writ appeal.

pate: \R(aunt
ounvn gvocet®N- &

wr’ yon?! Gor 28!492 PRADIOTA KURAR MORANTY
pao: gE No. gn084 Notary, Cuttack Tess

B.C.)ga3! Rend. M5. ONO/1995
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8. That, it is humbly submitted that in the interest of

justice, equity and fair play the delay in filing the writ appeal

may be condoned and the same may be heard on merit.

PRAYER

Therefore, in view of the above facts and circumstances,

it is humbly prayed that this Hon’ble Court may graciously be

pleased to allow this petition by condoning the delay of (24

days in filling the writ appeal;

And pass any such other order/orders as this Hon’ble

Court may deem fit and proper;

And for this act of kindness, the Appellants shall as in

duty bound ever pray.

By the Appellantsthrough,

 

CUTTACK se Chet oo
DATE: 79/95/1023 BR ee hades STA

i ok ge Tha » lke

AFFIDAVIT % 0 2 80-0-90/1994
¥-8457168044

I, Smt. Subhalaxmi Nayak, aged about 41 years, Wife of

Sri Soubhagya Ranjan Mohanty, at present working as District

Education Officer, Kendrapara, do hereby solemnly affirm and

state as follows :

1. That I am the Appellant No.3 in this case. I have

been duly authorised by the other appellants to

swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

Sige Jamali1p th {BH ’MeClerk, nabaremr Naya,
A.G. office. “ 3 tub Deponent. -

(0/85 / LoL} District Education Offisc.

KENDRAPARA

M
ANT:
OTe

  



 

 

CERTIFICATE “5

Certified that cartridge papers arc not available. ; 3 = -

CUTTACK. w=

Addl. Government Advocate.Date: 10fos,[2023

mT NOW KUMAR KHUNTIA
idgivccal Govt. Advocate

° 0.-0-98/1994
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IN THE HIGH COURT OF ORISSA : CUTTACK.

LA. No. abt of 2023.

(Arising out of W.A. No. of 2023)

IN THE MATTER OF:

An application under Chapter VI Rule-

27(A) of the High Court of Orissa;

AND

IN THE MATTER OF:

An application for stay of impugned order

dated 05.12.2022 passed in W.P. (C) No.

5105 of2020;

AND

IN THE MATTER OF:

State of Odisha and others Appellants.

-Versus —

Respondent.Nimain Malik.

 

TO

THE HON’BLE CHIEF JUSTICE, ORISSA HIGH

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.

The humble petition of the

appellants named above ;

MOST RESPECTFULLY SHEWETH:

the appellants above named who are the1. That,

functionaries of the State of Odisha have filed the present

memo of appeal challenging the order dated 05.12.2022 passed

in W.P. (C) No.5105 of2020 by the Hon’ble Single Judge.
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2. ‘That, the averments made in the writ appeal may be read

as part and parcel of this interim application and those are not

reiterated here for the sake of brevity,

3. That the petitioner respectfully submit that unless

operation of the order dated 05.12.2022 passed in W.P. (C)

No.5105 of 2020 is stayed, the petitioner shall suffer

irreparable loss and substantial injury.

4. That the impugned order dated 05.12.2022 passed in

W.P. (C) Ne. S105 of 2020 is illegal, arbitrary and not

sustainable in the eye oflaw.

5. That in the interest of justice, equity and fair play the

operation of order dated 05.12.2022 passed in W.P. (C) No.

$105 of 2020 be stayed pending final decision of this writ

appeal.

PRAYER

It is, therefore prayed that, your lordships may

graciously be pleased to allow this interim application and

grant stay of the operation of the impugned order dated

05.12.2022 passed in W.P. (C) No. 5105 of 2020 till disposal

ofthe writ appeal;

And may further be pleased to pass such other

order/orders as deem just and proper.

And for this act of kindness, the Appellants shall as in

duty bound ever pray.

By the Appellants through;

CUTTACK och
Date: IYOSILO23 Addl. Government Advocate.

MANOJA KUMAR KHUNTIA
Additional Govt. Advocate

B.C.E No.-0-98/1994
M~-9437168044

t
PRADIPTA KUMAR WORANT

tary, Cuttack Town

hood. No- ON-04/1995
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I, Smt. Subhalaxmi Nayak,.aged about41 years, Wifeof 2 2.un

Sri Soubhagya Ranjan Mohanty, at present working as District . ‘

Education Officer, Kendrapara, do hereby solemnly affirm and

state as follows:

1. That, I am the Appellant No.3 in this case. I have

been duly authorised by the other Respondent to

swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

 

   

 

Identified by:

Vente lantel .
“\. Advocate Clerk, as Awb cbacne NNay <

- VAG. office. Deponent.
  

  
Ste 10/08 (2023 District Education Ofiise.

. f. "y | KENDRAPARA
my if CERTIFICATE

Certified that cartridge papers are not available. .

CUTTACK. ctile
Date : (YOS/2 023. Addl. Government Advocate.

MANOJA KUMAR KHUNTIA

Additional Govt. Advocate
B.C.E No.-0-98/1994

M-9437168044
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COMi»UTERISED FILING COUNTER

ORISSA HIGH COURT,CUTTACK

ACKNOWLEDGEMENT SLIP

Seat No : 7

Branch No : WRIT APPEAL

Receipt No : 132133/2024 Date Of Receiving : 23/10/2024 Time : 03:14:38 PM

Filing No : D- WA 1038/2023

Case No : WA 1038/2023

Received From: Petitioner

Filed By: ADDL.GOVT.ADVOCATE

Documentfs) Filed :

1- REQUISITE FOR OPS — (Mise Case No- 2678/2023) — Postal Fee -Rs.40

lofl 23-10-2024,15:1



IN THE HIGH COURT OF ORISSA:

WA No. - 1038 OF 2023

[orissa high cqu^'i|
2ND.

I 12 3 oci
I

fTrBAtniiiRANCE

deputy PPDISTRAR(-i8>6)j

STATE OF ODISHA AND OTHERS APPELLANTS.

-YRS-

NIMAIN MALIK.
.RESPONDENTS.

me mo

In pursuance of the Hon'ble Pligh Court order dated 21.10.2024, one set
a copy of limitation petitions and one envelope affixing postage stamp of Rs.40 /-
.(Rupees forty) only with A.D is filed herewith for issuance of notice on limitation
thiough legistered post to the sole respondent in the above noted ease.

Cuttack.

Dt. 23.10.2024
Addl. Govt. Advocate

Addl. Standing Counsel,
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Seat No: 7

Branch No : WRIT APPEAL

Receipt No : 133179/2024

Filing No : D- WA 1038/2023

Case No : WA 1038/2023

Received From : Petitioner

Filed By: ADVOCATE FOR THE PETITIONER
DocumentCs') Filed :

2- Legible Copy (PAGE NO - 2,23, & 35-37)

Date Of R

COMPUTERISED FILING COUNTER
ORISSA HIGH COURT,CUTTACK
acknowi.edgement sup

eceiving: 28/10/2024 Time : 03:55:05 PM



IN THE HIGH COURT OF ORISSA;

WA No. 1038/ 202^

ORISSA HIGH COURT

2ND.

20241

CLEARANCE

DEPUTY REGISTRAR (J&E)

STATE OF ODISHA & OTHERS PETITIONERS.

-VRS-

NIMAIN MALIK ...OPP. PARTIES.

MEMO

In pursuance to the Hon'ble High Corut order dated

21.10.2024 two sets of legible copies of page No.22, 23, 35 to 37

are filed here with for removal of defect as pointed out by the

Stamp Reporter of the Hon'ble High Court of Orissa in the above

noted case.

Cuttack.

Dt. 28.10.2024

Addl. Govt. Advocate

Add'l. Standing rnuncpl,



Seat No : 7

Branch No : WRIT APPEAL

Receipt No ; 139691/2024
Filing No : WA/1038/2023
Case No ; WA/1038/2023

Received From ; Respondent
Filed By: M/S SREEKANTA PRASAD SAHOO
Documentfs') Filed :

3- Vakalatnama — Court Fee -Rs.l2 (33169/2024)

Date Of Re

COMPUTERISED FILING COUNTER
ORISSA HIGH COURT,CUTTACK
acknowIvEdgement sup

ceiving : 12/11/2024 Time : 11:26:52 AM



4. o

nw

CLEARANC

ei6T5^

FORM OF VAKALATNAM
r». .

IN THE HIGH COURT OF JUDICATURE, ORISSA CUTl

Bef©fe-the-Slate Adrriir

No i O '^2 /Q^2r^ ''T ^ of2Q
^ Appelt^t/Petitioner

i/V' -4
Between

Versus

AicJUK- Respondent/Opp. Party-

?  Know all men by these presents, that by this Vakaltnama
yVe No'"o^<^>^ ^
/ rvwA-g- I'rr^ M/?JIm l< A

.\ppellant/Respondent/Petitloner/Opposite party the aforesaid Revision/
Appeal Case do hereby appoint and retain MR. 9HREEKANTA PRA3SADA
^AyAAHy-f^rr-tj-FT^^ S.htK.^^Kf)NT^ PRASAT)
V  rTo.

Advocate (s),.to appeal for me/us, in the above case and to conduct and
prosecute (or defend) the same and all proceedings that may be taken in
respect of any application connected with the same or any decree or other
|)assed therein including all applications for return of documents or receipt
bf any moneys that may be payable to me/us in the said case and also in
application for review, appeals under Orissa High Court Order and in
applications for leave to appeal to Supreme Court. I/We authorise my/our
Advocate(s) to admit any compromise lawfully in the said case.

Dated the ../2. .;. U 20^
Received from the executant (s)
Satisfied and accepted as I hold
no brief for thO other side.

Advocate'

Accepted as above

^"■mS

ASSO
STA

££Q^fe I
r OF ORISSA

CIATION
IVIP

Advocate
■  I

Signature of the Executants



;AMNED - ^
Scat No : 7

BraiHh No : WRIT APPEAL
Receipt No : 148045/2024
Filing No ; WA/1038/202J
Case No : WA/1038/2023

Received From ; Respondent
Filed By: ADVOCATE FOR THE RESPONDENT
Document/s") Filed :

4- Note Of Submission

Date Of Re

COMPUTERISED FILING COUNTER
ORISSA HIGH COURT,CUTTACK
acknowt.edgfment slip

ceiving ; 04/12/2024
v.. \ \

Time : 12:22:43 PM
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