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IN THE HIGH COURT OF ORISSA AT CUTTACK
W.A. No. 2141 of 2023

State of Odisha and others Appellants
Ms. A. Dash, Addl. Standing Counsel
-versus-
Harihar Behera and another : Respondents
CORAM:

HON’BLE THE CHIEF JUSTICE
HON’BLE MISS JUSTICE SAVITRI RATHO

v ORDER
Order No. o _ 03.12.2024
01. This matter is taken up through Hybrid mode.

2. Ms. A. Dash', learned Additional Standing Couﬁsel on behalf
of the appellants submits that the casé is covered by the decision of
this Court dated 20.11.2023 in W.A. No.1134 of 2023 (State of
Odisha and another Vs. Sudhansu Sekhar Jena and others), but

the same has been challenged by State of Odisha before the
Supreme Court in SLP -(C) No.2146 of 2021 and batch. The

" matters have been heard on 19.11.2024 and judgment has been
reserved. She also submits that a similar matter i.e. W.A. No.614
of 2023 is posted to 10.12.2024. ‘

3. List this matter on 10.12.2024 élong with W.A. No.614 of

2023. :
(¢ Chakrad%an Singh)

Chief Jusfice
&

(Savitri Ratho)

Judge
SK Jena/Secy.
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IN THE HIGH COURT OF ORISSA: CUTTACK
wano. IUM]  orz0

( Arising out of W.P.C (OAC) No.3297 of 2018,
Disposed of on 06.09.2022)

CODENO. 3117

State of Odisha and others ...  Appellants
-VERSUS-
Harihar Behera ... Respondent.
INDEX
SL.NO. DETAILS OF DOCUMENTS PAGES
1 SYNOPSIS A
2 List of dates & events ‘B
3 WRIT APPEAL 1-1Y
ANNEXURE-1
4 Copy of order dtd. 06.09.2022. 18 -33
ANNEXURE-Q
5 Copy of the notification dated A3 @
12.12.1997. r
CUTTACK. ADDL. GOYT. ADVOCATE
Dtd. 2208/2023 RABI NARAYAN MISHRA
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Mob.:84372.7/81




A

SYNOPSIS

The respondent filed an Original Application
vidle W.P.C (OAC) No0.3297 of 2018 before the
Hon’ble High Court praying for a direction to the
present appellants to extend similar benefits of pension
by counting his entire past service rendered in the job
contract establishment and regular establishment in the
light of the decision given by the Courts in O.A
No0.3020(C)/2003 (Nityananda Biswal Vs. State of
Orissa and others).

The Hon’ble Single Judge vide order dated
06.09.2022 disposed of the aforesaid writ petition
relying on the order passed in O.A. No.3020(C)/2003
and directed the appellants to extend all such benefits
in favour of the respondent in terms of the direction
given in O.A No.3020(C)/2003 within a period of three
‘months from the date of communication of the order.

The aforesaid order of the Hon’ble Single Judge
is erroneous, contrary to the provisions of the O.C.S
(Pension) Rules, 1992 and against the settled position
of law and is liable to be interfered with.

By the Appellants/through

Cuttack.
Dt.22.08.2023 Addl. Go dvocate

NRena’l Q. Rarotho Cako




B

LIST OF DATES AND EVENTS

07.05.1980 Respondent joined as a job contract Amin

08.04.2005

31.07.2013
2018

06.09.2022

Cuttack.

under the Dy. Director, Consolidation,
Bargarh

Respondent was brought over to the
regular  establishment as Revenue
Inspector in Kalahandi Tahasil by the
Collector, Kalahandi.

Respondent retired from service.
Respondent filed W.P.C (OAC) No.3297
of 2018.

W.P.C (OAC) No0.3297 of 2018 was
disposed of by the Hon’ble Single Judge,
directing the appellants to grant similar
benefits to the respondent as has been
done in O.A  No.3020(C)/2003
(Nityananda Biswal Vs. State of Orissa

and others).

By the Appellants/through

Dt..2.08.2023 Addl. Go dvocate

£

Karal eRanchooLake
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(Appellate Jurisdiction Case) SR e

waNo. 21UY! oF2023

[Arising out of W.P.C (OAC) No. 3297(C) of 2018
disposed of on 06.09.2022]

CODE NO. 31035

In the matter of :
An appeal under Article-4 of the Orissa High
Court Rules, 1948 read with Clause-10 of the
Lctter Patent of the Patna High Court;
AND

In the matter of:
An appeal challenging the judgment and order
dated 06.09.2022 passed in W.P.C (OAC

Presented ONtiralenslessnmnies No.3297 of 2018 by the Hon’ble Single Judge;

-

Registrar ( udicial)
In the matter of :

AND

1. State of Odisha, represented through the

Commissioner-cum-Secretary to Govt.,
R Revenue & Disaster Management

Department, Secretariat Building,
Bhubaneswar, Dist-Khurda

2. Principal Secretary to Govt. of Orissa,
Finance Department, Secretariat Building,
Bhubaneswar

3. Collector, Kalahandi,

— —
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At/Po/ Dist.-Kalahandi.
(0.P. Nos.1,25 § in the writ petition)
...Appellants
-Versus-
1.  Ilarihar Bchera, aged about 64 years, S/o.

Late Banchhanidhi - Behera, Village-
Gobindpur, P.O-  Biranilakanthapur,
PS/Dist.- Bhadrak.

(Petitioner in the writ petition)
. Respondent.
2. Accountant General (A&E), Odisha,

Bhubaneswar, Dist-Khurda
... Proforma Respondent.
CR%chmQ,-—g, ¢) the oh  Pedtton)
[The matter out of which this writ appeal arises
was before this Hon’ble Court in W.P.C.(OAC)
No. 3297 of 2018, disposed of on 06.09.2022]
To

The Hon’ble Chief Justice and His Lordships
companion justices of the Hon’ble High Court of
Orissa.

The humble memorandum of appeal
of the above named appellants; a

MOST RESPECTFULLY SHEWETH:
1. That the appellants challenge herewith the order

~ dated 06.09.2022 passed in W.P.C.(OAC) No. 3297

of 2018 hy the Hon’hle Single Judge in directing the
present appellants to extend all the benefits in favour of
the respondent in terms of the directions given by the
Courts in O.A. No0.3020(C) of 2003 (Nityananda
Biswal v. State of Orissa and others), on the ground
that the said order is completely erroneous and

violation of the settled principles ot law as well a5 the

Khanat CAgardtro Late




- absorbed in regular establishment. A copy of the order
dated 06.09.2022 is anneied herewith as
ANNEXURE-1.

" 2. That the respondent approached the learned
State Administrative Tribunal in O.A. No0.3297 (C) of
2018 with the following prayer:

“Therefore, it is prayed that this Hon’ble
Tribunal may kindly be pleased to admit
the case and issue notice to the
respondent to show cause as to why the
case of the applicant shall not be allowed
and after hearing the parties, the case of
the applicant be allowed.

And direction be given to the
respondents to sanction full pension in
favour of the applicant by counting entire
job contract period as qualifying service
and the applicant be given all the arrears
within a stipulated period.

And the entire job contract service
of the applicant be taken as qualifying
service for the purpose of pension.”

3. That the brief factual backdrop of the case is that

the respondent joined as a job contract Amin on
07.05.1980 under Dy. Director of Consolidation,
Bargarh. While continuing as such, he was brought
over to regular establishment and appointed as
Revenue Inspector in Kalahandi Tahasil, Dist-

Kalahandi on 24.01.2007 upon being relieved from the

LGhanal CRarstac Ya e
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office of the Dy. Director of Consolidation, Bargarh.
While contitiuing there, hé was retired from service on

31.07.2013 on attaining the age of superannuation.

* After his retirement he was granted minimum pension

only on the basis of regular period of service and some

J.C period service, although he is entitled for full

pcnsion on basis of entire period of service both under:

J.C., estt. And regular estt. ie., 07.05.1980 to
31.07.2013. Further case of the respondent is that as
similarly situated persons have been granted full
pension taking into account their job contract period

and regular service, denial of full pension to him

. amounts to discrimination.

- 4, That after abolilion of the learned State

" Administrative Tribunal, the matter was transferred to

this ITon’ble Court and rénumbered as W.P.(C)(OAC)
No0.3297 of 2018. The matter was taken up on
06.09.2022 and the Hon’ble Single Judge disposed of
the case relying on the order passed in O.A.
No0.3020(C)/2003 (Nityananda Biswal Vs. State of
Odisha and others) confirmed by this ] Hop"_lz!_e_:_‘Court in

W.P.(C) No.14244/2006 which was also confirmed in

S.L.P.(C) No.12573/2015 and directed the appellants to

. extend all such bencfits in favour of the respondent in

terms of the direction given by the Court as mentioned

" above within a period of three months from the date of

communication of the order.

\QKWZ @ARANARS QQL'@ |




5. That it is pertinent to mention here that as per
the Finance Department Resolution No.227/64/F. dated
15.05.1997 the job contract employees appointed prior
to 12.04.1993 under the administrative control ‘of
different departments can be brought over to the posts
created under regular / pension establishment after
completion of 10 years service as job contract
employees subject to fulfillment of certain conditions
and stipulations outlined therein. In the case of
Settlement Class-IV Job Contract Employees Union,
Balasore-Mayurbhanj District Vs. State of Orissa and
others (OJC No.2147 of 1991) and this Hon’ble Court
allowed the prayer for regularization and held as
follows:

“This apart, for the purpose of calculating
the pensionary benefit, so much of their
earlier service period shall be reckoned,
even if there had been breaks in their
employment, so as to make them eligible
for pension.”

Keeping in view the judgment of this Hon’ble

Court, the Finance Department issued Office
Memorandum dated 12.12.1997 in which it has been
stated to count the service under job contract
establishment to the period for qualifying service to
make them eligible for pensionary benefits. A copy of
the said notification dated 12.12.1997 is annexed
herewith as ANNEXURE-2.

Chanral Charolrs Lake.
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6. That it is further pertinent to mention here that as

prior to this Office Memorandum, there was provision

for calculating the job contract period as qualifying
service, some employees approached the learned State
Administrative  Tribunal in different Original
Applications praying therein to grant pension counting
the job contract period as qualilying service. The
learned Tribunal vide order dated 21.10.1994 passed in
T.A. No.11/1993 by referring to Rule 23 of the Orissa
Pension Rules wherein it was held that the same does
not prohibit counting of past services rendered in the
job contract-establishment and that as provided under
Rule 23(3)., the Govemnment has ample power
notwithstanding the restrictions containcd in Rulc-
23(1) to order the periods rendcred under work charged
establishment or the periods in which an employee is
paid from the contingencies for counting towards
pension. and pensionary benefits. Accordingly the
learned Tribunal granted benefits and the said order
was confirméd by the Hon’ble Apex Court in S.L.P.(C)
No.13916 of 1995.

- e - = e ———

7. Lhat it is profitablc to mention here that as per

Rule-18 of the O.C.S. (Pension) Rules, 1992, the job

contract - employees are not entitled to pension.

ITowever, vide Notification No.45865/F. dated

01.09.2001, Rule-18 has been amended by inserting

sub-rule (6) in the following manner:

Ranat Chartu Lol

PO P
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“(6) Notwithstanding anything contained -

in clause (i) & (i) of sub-rule (2), a
person who is initially appointed in a job
contract establishment and is
subsequently brought over to the post
created under regular / pensionable
establishment, so much of his job contract
service period shall be added to the
period of his qualifying service in regular
establishment as would render him
eligible for pensionary benefits.”

Though the aforesaid provision was made under

the O.C.S. (Pension) Rules, 1992, but the learned
Tribunal while deciding O.A. No0.3020(C)/2003
(Nityananda Biswal Vs. State of Odisha and others),
relying on the earlier judgment passed in T.A.
No.11/1993, held that the periéd of engagement in job
contract establishment should be taken into account as
qualifying service. The said judgment was challenged
by the State before this Hon’ble Court in W.P.(C)
No.14244/2006 which was dismissed vide order dated
9.4.2014 by the Division Bench referring to the
judgment of the learned Tribunal passed in T.A.
No.11/1993.

8. That in a similar matter which came up for
consideration before this Hon’ble Court in W.P.(C)
No.11503 of 2003 wherein this Hon’ble Court has held
as follows:

“In our considered opinion, the earlier
Jjudgment, which is well-reasoned, holds
the field as the subsequent decision in

O.QMAM CRAarcleo ga//(b ;
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W.P.(C) No.14244 of 2005 had not
referred to the same. Opposite parties will
be given benefits only on the basis of
earlier Division Bench judgment in OJC
No.2147 of 1991 decided on 24 3.1992,
thereby the past period of service of the
vpposite parties. which is required only to
make them eligible for pension, shall be
taken into consideration.
9. That it is appropriate to mention here that there
arc coriflicting Division Bench judgments on this scorc
on thc issuc at hand. While the judgments passed in
0.].C. No.2147/1991 and W.P.(C) No.11503/2003 lays
down that only so much of service rendered under the
job contract establishment shall be reckoned as would
bc nccessary for qualifying service for pension, the
other Division Bench has referred to the order of the
learned Tribunal passed in T.A. No.11/1993 and O.A.
No0.3020(C)/2003, both of which liave been contirmed
by the Hon’ble Apex Court. So far as T.A. No.11/1993
is concemed, the learned Tribunal on reference to
Rule-23 of the Orissa Pension Rules, held that there is
no mention therein about a job contract employee
being subsequently brought to the regular
establishment and held that the job contract employees
who have been brought over to the regular
establishment, the pension rules does not prohibit
counting of past services rendered in the jobi contract
establishment. Though the learned ‘I'mbunal referred to
the decision of this Hon’ble Court in OJC

Gh anat 2Acaa29 Cake



towards pension and pensionary benefits. Similarly the
learned Tribunal relying on the order passed in T.A.
No0.9/1993 allowed the prayer made in T.A.
No0.203/2003. It is profitable to mention that the
learned Tribunal has relied upon Rule-23 of the Orissa
Rules, 1977, but by the time the matter was decided the
said Rule has been repealed upon coming into force the
new Rules i.e. O.C.S. (Pension) Rules, 1992. Under the

- present scenario, the Hon’ble Single Judge relying on.

the order passed in O.A. N0.3020(C)/2003 has allowed
the writ petition and directed to grant him the benefit as
has been granted to the applicant in O.A.
No0.3020(C)2003. The said order is completely
erroneous and in contravention of the settled principle

of law.

10. That it is humbly submitted that though the -

respondent is not entitled to full pension as he stands
on a different footing, but the Hon’ble Single Judge has
directed to extend the benefits as has been granted to
Nitya Nanda Biswal in terms of order passed in O.A.
No.3020 of 2003.
Being aggrieved by the order dated
06.09.2022 passed by the Hon’ble
Single Judge in W.P.C.(OAC) No.
3297 of 2018 under Annexure-1,

)
rendered by the petitioner in job contract estmm
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the appellants beg to prefer this
Appeal on the following amongst other;

GROUNDS

A. For that the impugned order is illegal, erroneous,
arbitrary, contrary to law and as such the same is liable
to be set asidc.
B.  Tor that while deciding the matter, the Hon’ble
Singlc Judge has not taken into account the specitic
provisions made under Rulc-18(6) of thc O.C.S.
(Pension) Rules, 1992 as the respondent has retired
from service on 31.10.2013 and governed under the
provisions of the said Rules. He not being governed
under the 1977 Rules, the direction of the Hon’ble
Single Judge to extend the benefits of order passcd in
0.A. No.3020(C)/2003 is riot applicable to him.
C. Tor that the Hon’ble Single Judge failed to
appreciate that when Rule-18(6) of the O.C.S.
(Pension) Rules, 1992 speaks that job contract period
shall be added to the period of qualifying service in
_regular establishment as would fender him eligible for
pensionary benefits as the same i; ﬁ;lai;g the field, the
job contract period cannot be counted as qualifying service.
D. For that the impugned judgment has been
rendered without referring to Rule 18(6) of the O.C.S.
(Pension) Rules, 1992, the said order is cowpletely
erroneous and is in contravention of the statutory

provisions laid down under the Rules. It is settled

FRanat DRanE Lake,
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position of law that no direction can be issued by the
Court to the authority to do somcthing contrary to law.
E. For that the Hon’ble Single Judge while relying
on the order passed in the case of Nityananda Biswal
(supra) has not taken into account the ratio decided in
the case of Settlement Class-IV Job Contract
Employees Union (supra) as well as the order passed in
W.P.(C) No.11503 of 2003.

F. For that the Hon’ble Single Judge failed to
appreciate that in a number of cases the learned
Tribunal relying on the order passed in the aforesaid
writ petition, has dismissed the claim for extending the
full pension taking into account the entire job contract
period. In O.A. No.1290 of 2007, the leamed Tribunal
has observed as follows:

“As the scheme has been made to
consider so much of period Job-Contract
employment which falls short of the
entitlement, the regular employee to get
pension, the entire Job-Contract period
cannot be added to regular period. A
particular person cannot be considered as

a precedent nor can the applicant claim.

equality with that incumbent. This
amounts to claiming counter equality. The
applicant does not have any legal right to
claim the entire period of Job-Contract
service for the purpose of pension.
Whereas, in several cases like O.A.
No.38/2009 filed by Priyabhusan Jena Vs.
State of Odisha and others, O.A.

*
[V

-
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No.174/2006 filed by Shyamsundar Nath
Vs. State of Odisha and others, O.A.
No.1828(C)/2004 filed by Hrudananda
Sahu Vs. State of Orissa and others, O.A.
No.824(C)/2008 filed by Dibakar Behera
Vs. State of Odisha and others and O.A.
No.2161 (C)/2004 filed by Madhabananda
Biswal Vs. State of Odisha and others, the
Hon'’ble Tribunal has dismissed the claim
of the applicants for extending benefits of
- -+ -full pension /-family pension taking into
account the entire Job-Contract period.”
G: For that it is the settled principle of law that if a

judgment rendered in ignorance of relevant statute of
law, as per the doctrine of pér-incurium, cannot set
precedent. This ratio has been laid down by the
Hon’ble Apex Court in the case of State of Odisha

~ and another Vs. Mamata Mohanty [(2011) 3 SCC

436]. In that view of the matter the impugned order ot
the Hon’ble Single Judge in directing to extend all such
benefits in favour of the petitioner in terms of the

-directions given by the Courts as mentioned in the

order is not sustainable and is liable to be set aside.
"H.  For that it is the. settled principle of law in the
- matter of applying precedents that the Court should not

place reliance on decisions without discussing as to
how the fact situation of the case before it fits in with
the fact situation of the decision on which reliance is
placed. The observations of the courts are neither to be

read as Euclid's theorems nor as provisions of statute

\gﬂﬂ,w"[ @&a— AA 29 ROV
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and that too taken out of their context. These
observations must be read in the context in which they
appear to have been stated. Disposal of cases by
blindly placing reliance on a decision is not proper
because one additional or different fact may make a
world of difference between conclusions in two cases.
In that view of the matter, the impugned order is bad in
law and is liable to be set aside.

I For that law is well settled that a party cannot
claim that since something wrong has been done in

another case, direction should be given for doing

another wrong. If the impugned order will be

implemented then the ambit of the OCS (Pension)
Rules, 1992.and the amendment thereto will be struck
down and will open the floodgates to thousands of such
employees to come with undeserving claims and it will
become an obligation on the State leaving it in a drastic
financial crisis which is irreparable.
J. For that the impugned order is otherwise bad in
law and is liable to be set aside.
PRAYER

Under these circumstances the Apbellants most
humbly pray that this Hon’ble Court may graciously be
pleased to admit this appeal, call for the records and
after hearing the parties be pleased to set aside the
impugned order dated 06.09.2022 passed by the
Hon’ble Single Judge in W.P.C. (OAC) No. 3297 of
2018 under Annexure-1 and further be pleased to pass

Glaral CRarcho Lale,

. .
PRIV
v,
!
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any other order/orders as may be deemed fit and
proper;
And for this act of kindness the Appellants shall
as in duty bound ever pray.
By the Appellantg'through

Cuttack
Date:4)/08/2023 Addl. Go

"Advocate
CERTIFICATE
Certified that the grounds set forth above are

good grounds to challenge and I undertake to support
the same at the time of hearing. v
" Further certified that Cartridge papers are not

available.

CUTTACK.

DATE22/08/2023  ADDL. GOVY. ADVOCATE
RABI NARAYAN MISHRA
ADDL. GOVT.ADVOCATE

Enmll.No-O-499!1992
Mob.:9437277781
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IN THE ODISHA ADMINISTRATIVE TRIBUNAL, CUTTACK BENCH,
’ CUTTACK. .
QA NO. __ _ (C)OF 2018
IN THE MATTER OF:
An application under Section 19 of the Orissa
Administrative Tribunal’s Act, 1985;

AND :
IN THE MATTER OF:
Harihar Behera, aged about 64 years, Son of

Late Banchhanidhl Behera, of Village-
Gobindpur, PS/Dlst.Bhadrak.

. . Applicant.
/ -Versus-

1. State of .Odisha, represented through the
Commissloner-Cum-Secretary to Govt., Dept. of
Revenue and Disaster Management, Secretariat
Bullding, Bhubaneswar, Dist. Khurda,

2. The Principal Secrétary to Govt., Department of
Finance, Secretariat . Bullding, Bhubaneswar,
Dist. Khurd4.

3. The Accountant General (A & E), Odisha,
Bhubaneswar, Dist. Khurda.

4, T){e"(:ollectpr, Kalahandl, At/PO/Oist. Kahalandl!.

... Respondents.
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IN THE HIGH COURT OF ORISSA AT CUTTACK
WPC (OAC) No. 3297 0of 2018

Hirihar Behera e Petitioners

AMr. A K. Sahoo. Advocute
Vs.

State of Orissa und vthers - Oppuosiie parties

Order No.

1

State Counsel
CORAM:
DR. JUSTICE B.R. SARANG!

ORDLER
06.09.2022

This matter is taken up through hybrid mode.
2. Heard.
3. The petitioner has filed this writ petition seeking direction to the
opposite partics to count his past-scrvicé"rcndered in the Job-Contract
Establishment for the purpose of pension and pe_qsionary henetit within
a stipulated period. _
4. Learned counsel for the péiitioncr contended that similar matter
had come up before this Court in O.J.C. No. 2465 of 1985 and after
constitu';\tion of the Odisha, Administrative Tribunal the same was
transfen'fed to the Tribunal and regiStered as T.A. No. 11 of 1993. The
said casé \v“;as disposed of ’;91}1‘23210.1994 by the learned Tribunal by
following .El\fe decisions of tlié }\pex Court and bS' giving direction to
the competent authority to count the past service rendered by the
petitioner in Job Contract Establishment towards pension and
pensionary benefit and after such orders were passed, pension of the
petitioner was directed to be calculated, drawn and disbursed in his
favour within two months from the date of receipt of the copy of the
judgment. The order passed in T.A. No. 11 of 1993 was challenged
before the Apex Court by the State, which was dismissed vide order
datcd 17.07.1995.

5. It is further contended that similar matter had also come up



Alok

13-

2

before this Court in O.J.C. No. 2147 of 1991, which was decided on
24.03.1992 and this Court has considered the case of Job Contract
employees for regularization of service and for pension and pensionary
benefits. In O.A. No. 3020 (C) of 2003 (Nityananda Biswal v. State of
Orissa and others), the Tribunal vide order dated 04.01.2004 also -
directed that the period .of the engagement of the petitioner in job‘
contract establishment should be taken into account as qualifying
service and accordingly his pension and other pensionary benefits be
revised and paid to the petitioner therein. The order passed in O.A. No.
3020 (C) of 2003 was also challenged by the State before this Court in
W.P.(C) No. 14244 of 2006. This Court vide order dated 09.04.2014
dismissed the writ application preferred by the state against the order
passed by the Trlbunal The—jg;:te also .preferred Special Leave to
Appeal (C) CC Nor\‘12573\off2015 fagam;? the order passed by this
Court in W:P.(€) } \Io \14244 of 2006 whlch Was dlsmlssed by the apex

l -
Court vide order dated 13 07 54‘ d ‘(‘\

J‘fP

6. v:ew of the abOV%ieuled”ﬁos1tlon of Taw, r:othmg remains to
be 1ec3nuducd by this Cuur[ N{k«.wxdmgly the upposlle parlies are
dlre(.ted\to c}:&tend all sm”l! b};‘.peﬁls sin favour of- the pemloners in terms
of the dnrectlons glven‘\?}lﬁe?Courts as mentloned above, as

R
expedltlously as possnble preferably within a perlod of three months

from the date‘of comr%uglcatxomof the certlﬁed copy/authenticated
e \ U ct,__,,' ke s

“'\ -

copy of the order. = Rime... _
7. With thc above observation/dircction, the writ petition stands -
disposed of.

8. Issue urgent certified copy as per rules.

(DR, B.R. SARANGI; J.)
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* GOVERNMENT OF ORISSA
FINANCE OEPARTMENT
OFFICE MEMORANDUM

Tne 12th December 1997

Suesecs— Caunting of S:rvice readered voder the Jub coatract establishment towards peoscon

Tbe service readered under the jobcoatract” establishment which is paid from cootingencies -

is Dot taken into account towards Pensiopaty benefits mder rule 18 (2) (iii) of O. C. S (Pension)
Rules, 1992. Furtber, under rule 21 of the said Rules, except in pessionablee establishroenti, tho
service in Survey and S:ttlement Organisation will not be count for pension  unless it is followed

- without joterruption by qualifying setvice.

2. According to Finance Depurtm:ot Resolution No. 22764.F, dated the 15th May 1957,
the job cootract employces appointed prior to the 12th April 1993 &iat‘wr which thercis a ban
for cagagement of such cmployccs Junder the administrative control of different Departownts cao be
brought overtothe posts created under regular/ponsion establishment after completion of 10 years,
service as job-contract employecs subject to fulfilment of certain conditions and stipulations
vutlived therein. According to the rovisions contained in the said OfRce Memorandum. the
date of regularisation shall be reckooed as the fir.t uppolntitent to the serviée for pession and
other bonefits. It hus come to the notrce of the &)mnmeut that serae of the jod-coairact
employees are absorb:d under the resulac establishm:nt ajmost towards the ead of their
secvice and become ineligible to get the peusionary banefits due to tength of regular Government
service in  pensiogable estublishment. This has caused hardship to such type of cmployces.

3. The lloa'bie 1ligh Court of Orissa in their judgcmear dated the 24th January 1992 ia
0.1.C. No. 2147/91 directed that ** for the purpose of calculating the peacionary beaefits, so
cuch of their servic: period shall be reckoned, evenif there hid b:en breaks in their emplo meat,
xv as to make them elgible for peasion™ Tac HHon' ble O.issa Admipistrative Tribunal have
alse lg their julsemant is @.A. No. 1545 (C)/% have ca'cgwically divzCted Lo count tuatmuch
periord_ of Job-cont:ast service of the cmployces which will make them eliztble for pensionary
beoefits,

4. After careful corsido:ation of the matter, State Governmeat have been picased to decide
that for the pwrpase of p:nsionsry ben:fits oaly, so wmuch of taeit jeb-contrict servic pation]
shall be udded to the period of qualify.mg service in reguiur establishmeat .as would render
them cligible for psusion. Addition of that portioa of job.coatract servies shall mot be counted
for calculation of gratuity.

&
gsoe CopvY Atteste
C%f’/’ ’ K- B. VERMA
e . } ' [
4 \ - Principal  Secretary te Government. -
etar (Estt. )
Acclslant Golle .

Gulle_ctnrate.KaIahand!

H

. a2 ANNEXURED



ﬂ@@@f
/o> FILE
IN THE HIGH COURT OF ORISS; ': UTTQ(}:( AUG 72023

g‘ff
WA NO. QJ‘/” OF\\%K’ A
/ 0
STRAR (V%

State of Odisha Appellants/Petitioner

-Vrs.-

-chuf D\.&.’\/B Qp\wg st ... Respondent/Opp. Parties

APPE CE MEMO
I do hereby enter my appearance in the above noted case on

behalf of the State of Orissa.

Cuttack.

| pt.-22)2}22

Addl. Gqyt. Advocate /

Addt—Standing-Counsel

RABI NARAYAN MISHRA

ADDL. GOVT. ADVOCATE

Enroli.N¢ - :-493/1992
Mob.:ea2, 277781
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IN THE HIGH COURT OF ORISSA: CUTTACK (= @

LA.No. 5805 oF2023

(Arising out of W.A.NO._ Y] OF 2023)

In the matter of:
An application under Rule- 27(A) of Chapter-

VI of Orissa High Court Rules for dispensing
with the certified copy of the order dated 06.09.2022
passed in W.P.C (OAC) No.3297 of 2018.

And
In the matter of:
State of Odisha and others ... Appellants.
-Vrs-
Harihar Behera @ ... Respondent.

To
The Chief Justice of Orissa High Court and His

Lordships Companion Justices of the said
! Hon’ble Court.
The humble petition of the

petitioners named above;

MOST RESPECTFULLY SHEWETH:

1. That the petitioners as appellants in the above
mentioned writ appeal have challenged the order dated
06.09.2022 passed by the Hon’ble Single Judge in
W.P.C (OAC) No.3297 of 2018.

?ﬁ 2% 2=
Surendru Prasad Dhal

Advocate
NOTARY, CUTTACK




: 2. That for better appreciation of facts, thc contcnts
of the writ appeal filed by the petitioners may kindly be
trcated as a part and parccl of this intcrim application.
3. That the petitioners as appellants challenging the
order dated 06.09.2022 under Annexurc-1 to the writ
appeal, passed in W.P.C (OAC) No.3297 of 2018 The
original/ certified copy of the said order is not available
with the petitioners at present and they shall apply for
the same and as soon as receipt of thc ccrtificd copy of
the said order, the same shall be filed before this
Hon’ble Court for which the filing of certified copy of
the order dated 06.09.2022 under Annexure-1 to the
writ appeal may kindly be dispensed with for the time

~ being.

x’f/(@/;@{ CRa rctra rAd

PRAYER
It is, therefore, humbly prayed that in view of the
aforesaid facts and circumstances, filing of certified
copy of the impugned order dated 06.09.2022 under
Annexure-1 to the writ appeal may kindly be dispensed

with for the time being and the petitioners undertake
that the same shall.be filed bef_ore this Hon’ble Court

as soon as obtaining from the Hon’ble Court.
And for this act of kindncss, the petitioners shall

as in duty bound ever pray.

By (lie Pelitivners

CUTTACK.
DATE:22/08/2023. © ADDL. GOV

>

Surendru Prasad Dhai
. Advocatc
NOTARY. CUTTACK



AFFIDAVIT R

I, Sri Sharat Chardra Sahu aged about 52
years, S/o- Late Dibakar Sahu, at present
working as Assistant Collector, Collectorate,
Kalahandi do hereby solemnly affirm and state

as follows: -

Nonhll)‘v\ia—;? abova 4 lam elre «
acquaint

1. That, I ar; d with the facts of the

case and dlky authorized by the appellants to

swear this affidavit on their behalf -

2. That, the facts stated above are true to the best
of my knowledge, information and based on

official records available.

/ A.C A.G.’s Office. : Assistant Cal!~ctar (Estt.) |

4 Collectorz:e,K /
CERTIFICATE = ' Kalahand! :

Certified that due to non-availability of cartridge
~ papers thick white paper are used in this petition.

CUTTACK.
DATE:2/08/2023. @ ADDL. GOVT VOCATE

728/
Surendra Prasag ?M

RABI NARATA ".‘(?ESA
ADDL. GOVT- RS 12002
Enro\\.No-o'dgg 81
Mob.:043727778%
Ooreoet 3
AZZEN
Ntified
gL N

Advocais
. NOTanv TTACK

.

—

™ ‘
. Identified by: \6)/{. o Chan A Lalr
AR = i
] DEPONENT =22/%2923
MC“’QQW) ngQ,@LG / 4 -



(Arising out of W.A. No. &Y U” 0f 2023) e D)

oNE RUPEESLE
In the matter of: L PERE SRR SRS o)

An application for condonation of delay under

Section 5 of the Limitation Act.

AND
In the matter of:
State of Odisha and others ... Appellants
-Versus-
Harihar Behera ... Respondent

To
The Hon’ble Chief Justice and His Lordship’s

Companion Justices of the Hon’ble High Court
of Orissa.
The humble petition on behalf of

the Appellants above named;

<R anal CRancro Lale

MOST RESPECTFULLY SHEWETH:

1. That the appellants have filed the aforesaid
appeal challenging the order dated 06.09.2022 passed
by the Hon’ble Single Judge in W.P.C(OAC) No.3297

of 2018 under Annexure-1.

2. That the impugned order is dated 06.09.2022 and
the instant appeal having been filed on 92.6%.2023,
there is a delay of 321 days in filing the same.

3. That after pronouncement of the impugned order
on 06.09.2022. The Revenue & Disaster Management
Department vide letter No.17789, dtd.01.06.2022
instructed the appellant No.3 to take steps for filing of

5;744/3’%%

Surendra Prasad Dhal

Advocate
MOTARY. CUTTACK



L

writ appeal against the impugned order. On receipt of
such letter, the appellant No.3 vide letter No.1280
dated 17.06.2022 submitted all the required documents
in the office of the learned Advocate General, Odisha
for filing an appeal. Thereafter the matter was placed
before the learned Advocate General who entrusted the
matter to the learned Addl. Standing Counsel for
preparation of mcmorandum of appeal. The learned
Addl. Standing Counsel after examining the records
and after necessary discussion, prepared the
Memorandum of appcal which was filed before this
Hon’ble Court on 2]0&}2023.

4. That in these circumstances, therc is delay in
filing the appeal which is neither intentional nor
dcliberate, rathcer thc same has Leen caused due to
movcment of the file in different offices of the State
Govemment which werc beyond the control of the
appellants. It is humbly submitted that the Hon’ble
Supreme Court in the case of Cognizance for Extension
of Limitation, reported in (2022) 3 SCC 117, was
pleased to extend the period of limitation upto
30.05.2022 due to resurgence of COVID-19 pandemic.
The dclay in filing the appeal is bonafide and theré is
no deliberate laches nor willful negligence on the part

of the appcllants in not filing the same in time.

5.  That the appellants have a strong prima facie

case and there is every likelihood of success and unless

Surendfa(Prasard Dhat

Advocate
INTARY, CUTTACK



advance substantial justice between the parties, the

delay may kindly be condoned.

6. That unless the delay in presenting the appeal is
condoned and the matter is heard on merit, the State-
appellants will suffer irreparable loss and it shall be

grossly prejudiced.

7. That for the interest of justice, the delay in filing
the appeal may kindly be condoned.

PRAYER

It is, therefore, prayed that this Hon’ble Court
may graciously be pleased to allow this application by
condoning the delay in filing the appeal and further be
pleased to pass any other order/orders as this Hon’ble

Court may deem fit and proper.

And for this act of kindness the Appellants as in
duty bound shall ever pray.

By the Appellantg through

Cuttack.
Dt. 32.08.2023 Addl. Gd¥#t. Advocate

~N

é’q 28—
Surendra Prosqd Ohat

o Advog
?JO I“A R"{’ C U,”AC.K“



I, Sri Sharat Chardra Sahu aged about 52 ye'a§-£: . J,_-i'.:;;' -
S/o- Late Dibakar Sahu, at present working as
Assistant Collector, Collectorate, Kalahandi do hereby

solcmnly affirm and statc as follows:-

1. That I am Wonerg ol chove qnk
I am otherwise acquainted with the
facts of this case and competent to swear

this affidavit on behalf of other appellants.

2. That the facts stated above are true to the
best of my knowledge and based on

official records.

Identified by :

. Comclnsa Lad
N\@’Q‘D‘IO QQEML (’7'<"€ /’A/ e fyg :‘72!;
AC, A.G.’s Office. « Deponent / /
CERTIFICATE

. i,_'

Certified that Cartridge papers are not avallable

Cuttack RABI NAR VAN MISHRA

’ -
Dtd22.08.2023 Addl. Gov. Advocate ADDL. GOVT. ADVOUCATE
Enroll.No-0O- 499/1992

Mob.:9437277781

The obnve named D

Sole '1"’ ’%‘?2‘»

// q/z{f%

¢ 1vocate
"'TTACX
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IN THE HIGH COURT OF ORISSA: CUTTACK.
LA.NO. 5805 oF2023
(Arising out of W.A. No.Q)| Y| of 2023)

J . In the matter of:

An application for stay, under Chapter-VI, Rule- % >
27 (A) of the Orissa High Court Rules, 1948.
AND
In the matter of:
%

State of Odisha and others ... Petitioners
+ ) N o : -Versus- :

: Harihar Behera - ... Opposite Parties
To
The Hon’ble Chief Justice and His Lordship’s
Companion Justices of the Hon’ble High Court
of Orissa.
The humble petition on behalf of
the Appellants above named;
MOST RESPECTFULLY SHEWETH:
1. That the appellants have filed the aforesaid
appeal challenging the order dated 06.09.2022passed
T -~ - -— Dby the-Hon’ble Single Judge in W.P.C(OAC) No.3297
of 2018 under Annexure-1.
2. That the detailed facts and circumstances stated
in the writ appeal may kindly be considered as a part of

this application.

furr

rendia Frasa Dha.
- Advocaw
""OTARY. CUTTACK

-
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3 That it is ‘humt;l'y’ submitted that thc impugned

i

-2-

order’is illegal, arbitrary and not sustainable in the eye
of law and is liable to be set aside.

4. That the appellants have a strong prima facie
case and the balance of convcnicnce lies in favour of
the appcllants.

5. That unless the impugned order is stayed during
pendency of the writ appeal, the appellants shall be
highly prejudiced and shall suffer irreparable loss.

6. That in the interest of justice, the impugned

order may kindly be stayed till disposal of the writ
appeal.
PRAYER
It is, therefore, humbly prayed that this Hon’ble

Court may graciously be pleased to allow this
application and pass necessary orders to stay the
impugned order dated 06.09.2022 passed by the
Hon’ble Single Judge in W.P.C(OAC) No0.3297 of
2018 under Annexure-1 till disposal of the writ appeal
and further be pleased to pass any other order/orders as
this Hon’ble Court deems fit and proper.

And for this act of kindness, the Appellants as in
duty bound shall ever pray.

By the Appellants through
CUTTACK.

. ADVOCATE «—

9 %
arendra Prasad hal

Advocate
TTACXK
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S/o- Late Dibakar Sahu, at present working as
Assistant Collector, Collectorate, Kalahandi do hereby

solemnly affirm and state as follows:-

1. That, I am Inle M\én@' as.ab e 4 being
acquainted with the facts of the case has been
duly authorized by the appellants to swear this
affidavit on their behalf .

oo . S 2 That, the facts stated above are true to the best
of my knowledge, information and based on

official records available.

Identified by : N

A .C., A.G.’s office. DEPONENT

Asslstant Collact
CERTIFICATEQMectora‘l’ej(car;h(aszgf)

Certified that Cartridge papers are not available.

CUTTACK.
Dt.22 08.2023 ADDL. GOVT,

The above named Deponent
Solgiy a@
byﬂ@ 74
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1, Sri Sharat Chardra Sahu aged aboui=S-yels .« + 4 27"
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RAB! NARAYAN MISHRA

VOCATE ADDL. GO T. ADVOCATE —~—
Enroll.No-0-492/1992

Mob.:9437277781

) B 1029
ied

Swrendra Prasad /éq Q% Qo0%

o menn Advacate
FOTE RY. CUTTACK

————— - _—— ———— -
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