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Order No.

01.

Bichi

IN THE HIGH COURT OF ORISSA AT CUTTACK
W.A. No.1251 of 2024

Sanju Rana Appellant

Mr.Durgesh Narayan Rath, Advocate
~Versus-

State of Odisha and others Respondents

Mr.Saswat Das, AGA
(for Respondents No.1, 2 & 3)
Mr.Mahendra Kumar Sahoo, Advocate
(for Respondents No.4 & 5)

CORAM:
HON’BLE THE CHIEF JUSTICE
HON’BLE MS. JUSTICE SAVITRI RATHO
ORDER
03.07.2024

This matter is taken up through Hybrid mode.

2. Issue notice.

3. Mr. Saswat Das, learned Addl. Government Advocate accepts-
notice on behalf of Respondents No.l to 3. Mr. Mahendra Kumar
Sahoo, learned counsel accepts notice on behalf of Respondents No.4
& 5.

4. Let required number of copies of the memo of appeal be served
upon the learned counsel for the above noted Respondents within a
week. |

5. List this matter on 24.07.2024 alongwith W.A. No.1157 of 2024
and the connected Writ Appeals.

<

(Chakradhgri Sharan Singh)
Chief Justice

o
(Savitri Ratho)
Judge
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IN THE HIGH COURT OF ORISSA: CUTTACK
(CIVIL APPELLATE JURISDICTION)

Writ Appeal (Civil) No. ' W of 2024
(Arising out of W.P.(C) No. 720 of 2016
decided on 28.03.2024)
‘ Code No. = OF O

Sanju Rana B Appellant
Vrs
State of Odisha and others ......... - Respondents
INDEX
SI. Description of documents Pages
1. - Synopsis A e Al
2. Datc Chart B
3 Writ Appeal 1- } 2

4.  Annexure-1 A copy of the writ petition

bearing W.P.(C) No. 720

of 2016 along with

annexures appended }} I I8
' -~ thereto.
5.  Annexure-2 A copy of the counter filed -

S by the appellant. ,Iq ,57

6.  Annexure-3 ‘A copy of the judgment

dated 28.03.2024 passed

in WP.(C) No. 720 of 160' 182.

. ~2016.
7. Annexure-4 A copy of the
advertisement dated
22.01.2011 | 183 - 186
8. - Annexure-5 A copy of'the clarification
dated 19.12.2011. 183 - 189 @
9. Vakalatnama

By the appellant through
Cuttack
| Dt.m 04.2024 - ADVOCATE

SLHRI DURGESH NARAYAN RATII -
bNRULI\/IkNT No. 0-1650/2000, MOB:-9861041020



| [A]
SYNOPSIS

That the appellant by means of this writ
appeal has assailed the legality and propriety of the
judgment dated 28.03.2024 passed by the Hon’ble
Single Judge in W.P.(C) No. 720 of 2016 since the
same has been passed affecting the right and
livelihood of the appellant and in clear non-
application of mind. It is also alleged by the
appellant  that the  writ petitioners by
misi‘epreseanhm of facts mislead this Hon’ble
Court and accordingly the order dated 28.03.2024
has been passed by the Hon’ble Single Judge.

Pursuant to an advertisement made in the
year 2011, the appelllant along with others applied
for the post of Sikhya Sahayaks. The appellant was
selected and engapged in the year 2011. Some
unsuccessful candidate challenged the same before
this Hon’ble Court in different writ petitions on the
ground that the appellant and similarly placed other
employees got vocational qualification after +2
pass and basing on the vocational qualification,
they were engaged. Ultimately direction was issued
to the Collector-cum-CEO to examine the same.
The Collector opined that since therc were 10
restriclion lo prosecule vocalional course after +2

course, theretore, such acquisition of vocational



-

46"
A Ar[

qualification cannot be termed as fraud ‘and as such
since such qualification has not yet been cancelled
by the compefent authority, therefore, the
appointment of appellant is not illegal.

The said order of 'the Collector was
challenged by the private respondents before this
Hon’ble Court, wherein the impugned order has
been passed. The appellant brought to the notice of
the Hon’ble Single Judge that the in the meantime
12 years have been passed and the appellant ha,d
already been regularized as Level-V (A) Primary
School Teacher, and that a_bart till date such
certificates have not been cancelled by the
competent authority, therefore, on the behest of
unsuccessful candidates, the appellant should not
have been ousted from her job affecting her
livelthood and the livelihood of her family

members.

By the appellant through

Cuttack ﬁ\/_\

Dt. Y 0‘7 2024 ’ ADVOCATE



DATE oo EVENTS

22.01.2011 : An advertisement was [loated for
engagement Sikhya Sahayaks.

30.04.2011 : The appellant was selected and
engaged as Sikhya Sahayak

05.05.2015 : Number of writ petitions filed
challenging  such  engagement
were disposed of vide order dated
05.05.2015 directing the
respondent no.2 to exémine and
take a decision

21.08.2015 : The respondent no.2 passed the order
in favour of the appellant by holding
that there were no restriction on that
date to acquire qualification and that
too such certificates have not been
cancelled by the competent authority.

28.03.2024 : The Hon’ble Single Judge passed the

| Judgment allowing the writ petition

filed challenging the order dated
21.08.2015 passed by the respondent

n0.2..

By the appellant through

Cuttack %_/,,__\
Dt. [}I«ﬂ{ 2024 ADVOCATE



(CIVIL. APPFI I ,ATE JURISDICTION)

Writ Appeal (Civil) No. \ ZUK;" of 2024
(Arising out of W.P.(C) No.720 of 2016
decided on 28.03.2024)

caderlsy 2 10FO!
IN THE MATTER OF : )

An application under Clause-10 of

) S—j < )*2/@?)) the Letter Patent’s Act read with
presented On-ss Chapter-VIII Rule-2 of the Orissa
Registrar (Judisial) High Court ques.
AND

IN THE MATTER OF : .

An, Appeal agaiflst the judgment
passed by the Hon’ble Single Judge
dated 28.03.2024 passed in W.P.(C)

No.720 of 2016.

‘ | AND
_IN THE MATTER OF :

. Sanju Raria, 'aged about 38 years,
D/o- T.ambodhar - Rana, At/P.O-
f()(:@wr/\ Binayakpur, P.S-Basudevpur, Dist-
Bhadrak, at present working as

Level-V  (A) Teacher in

P.S- - ° , Dist-Bhadrak.
; e, Appel}ant

Y ¥
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-VERSUS-
State of Orissa, represented through
its Commissioner-cum- Secretary,
School, & Mass Education -
Department, At-Lo:k' Seva Bhawan,
Bhubaneswar, Dist-Khurdha, Odisha.

Collector-cum-Chief | Executive . -

Officer, Zilla Parishad, Bhadrak,
At/P.O/P.S/Dist-Bhadrak.
District ~ Project  Coordinator  of
Bhadrak  SS.A,  Bhadrak,
At/P.O/Dist-Bhadrak.
Jayantilata Sahoo, 'ag;-ed. about 41
years W/o-Abhaya Kumar Behera,
At/P.O-Alabaga, Via-Ertal, " Dist-
Bhadrak. -
Jyotirmayee Nayak, aged about 45
years, W/o-Sukauta Kishore Nayak,
At-Chinol, P.O-Guagadia, Via-Ertal,
Dist-Bhadrak.

i, Respondents.
Lizasmita Nayak, aged about 37
years, D/o-Kartik Ch. Nayak, At-
Bacchada, P.O;J agannathpur
Bachhada, Dist-Bhadrak.

.............. Proforma Respondent.
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The matter out of \\i?‘hil'j,(;hi"ﬁhISﬂ writ =0t s
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~appeal arises was before this

Hon’ble Court in W.P.(C) No. 720

0f 2016 decided on 28.03.2024.

To
The Hon’ble the Chief Justice of Orissa High
Court and His Lordship’s Companion Justices of
the said Hon’ble Court. |

The Humble petition of the
Appellant named above.

MOST RESPECTFULLY SHEWETH:
1. That the appellant by means of this writ

appeal has assailed the legality and propriety of the
judgment dated 28.03.2024 passed by the Hon’ble
Single Judge in W.P.(C) No. 720 of 2016 since the
same has been passed affecting the right and
livelihood of the appellant and in clear non-
application of mind. The present appellant was the
opposite party no.4 in the said writ petition. It is
also alleged by the appellant that the writ
petitioners by misrepresentation of facts mislead
this Hon’ble Court and accordingly the order dated
28.03.2024 has been passed by the Hon’ble Single

Judge.




¥

2. That it is respectfully submitted that the

present respondents 4 and 5, being the petitioenrs

have filed W.P.(C) No. 720 of 2016 challenging the
order dated 21.08.2015 passed by the Collector-
cum- Chief Executive Officer, Zilla Parishad,
Bhadrak in Misc. Case No. 03/2015 pursuant to
direction of this Court in W.P.(C) No. 5077 of
2014 and batch is under challenge in the present

-

writ application.

3.  That it is respectfully. submitted that the
present respondents 4 and S, who are the
petitioners in W.P.(C) No. 720 of 2016 have
averred that an advertisement was issued by the
Collector, - Bhadrak on 22.01.2011 inviting
applications  from  eligible candidates ‘for
engagement as Sikshya Sahayaks. The educational

qualification required was, the candidate must have

- passed +2 examination in Science/Arts/Commerce

or its equivalent examination declared by
appropriate authority and C.T. training. Pursuant to
such advertisement, the petitioners submitted their
aﬁpﬁcaﬁons. A merit list was prepared for all

categories of candidates. Petitioner No.l ‘was



placed at serial No. 4 of the mefitslist Petifioner
~LM L

No.2 at serial No.5 of SEBC Female mérit list.

4. It has been also averred that in the initial
provisional merit list of different categories,
vocational course qualified candidates were not
included, for which some of them approached this
Court in W.P.(C) No. 6438 of 2011 and 6458 of
2011. By order dated 18.03.2011, a coordinate
Bench of this Court disposed of the writ
applications directing that the cases of the
candidates (petitioners therein), who have
completed +2 Vocational course with C.T. training
shall be considered by the Collector-cum-CEO,
Zilla Parishad and the provisional list of selected
candidates already published shall be revised
accordingly. Pursuant to such order, a fresh merit
list was prepared including the candidates with
vocational qualification. At this stage some of the
candidates similarly situated as the petitioners
submitted grievance before the authorities that the
Vocational candidates and Upasastri candidates had
obtained those certificates by suppressing the fact
of their passing +2 Arts/Commerce/Science

examination earlier, which amounts to fraud.



Further, ' some bonafide candidates having
Vocational qualification approached this Court in
W.P.(C) No. 7478 of 2011, which was disposed of
by order dated 24.03.2011 directing the District
Project Coordinator, SSA, Bhadrak to consider and

dispose of the representation submitted by those

" petitioners within three weeks. - Accordingly,

opposite party Nos. 2 and 3 conducted enquiry ‘into

the allegations regarding submission of fake

certificates but without completing the same,
published a second merit list including their names

with the remark that enquiry is pending against the

Vocational and Upasastri candidates. | Being

aggrieved, some similarly situated persons

approached this Court in W.P.(C) No. 18256 of
2017, which was disposed of by order dated
15.07.2011 with direction to the authorities to
complete the enquiry and thereafter consider the
representation of the petitioners in the light of the
enquiry report. It was however, made clear that the
authorities shall not appoint the candidates against
whom the enquiry is pending till it is complete.
Notwithstanding such order, the opposite party

Nos. 2 and 3 asked the Vocational/ Upasastri



candidates to furnish an undertaking that they had
not passed +2 Arts/Commerce/Science before

obtaining Vocational/ Upasastri certificates. The

concerned candidates submitted individual

undertakings that they had not passed any other +2
course examination other than Vocational/
Upasastri examination and if such undertaking is
found to be incorrect they shall be disengaged from
the post of Sikshya Sahayak. As such, opposite

party Nos. 2 and 3 issued conditional engagement

orders-in favour of those candidates making it

subject to the order of this Court in W.P.(C) No.
7478 of 2011 with further stipulation that if any
irregularity is detected in future, the engagement
would be terminated. The enduir‘y - proceeded
thereafter and on its completion it was established

that all those candidates had passed +2 examination

earlier but had suppressed such fact to further

prosecute  Vocational/ Upasastri courses in
contravention of the CHSE Act and Regulations
and Sanskrit University Regulations. Accordingly,
all six candidates including the private opposite
party Nos. 4 and 5 were issued with second show

cause notices for disengagement. Said private

LW
i



opposite parties approached this ‘Co‘urt _in W.P.(C)
No0.32024 of 2011, in which an interim order of
protection was granted. At this stage, the
petitioners and similarly placed candidates, who
had been deprived of appointment because of the
inclusion of the Vocational/Upasastri candidates
filed independent writ applications challenging the

engagement of the so called fake candidates.

~ Several such writ applications having been filed,

all were clubbed together' and finally disposed of
by a common order passed by this Court on
05.05.2014 in W.P.(C) No. 5077 of 2014 and batch.

After taking note of the relevant facts, a coordinate

Bench of this Court, inter alia, held as follows: “In

view of the above, the Collector;cum:C.E. O 5.7S.A.
Bhadrak is directed to take a decision by taking
into consideration the show cause reply along with
the enquiry repért after supplying copy of the
enquiry report to the petitioners and affording
reasonable opportunity of hearing to them. It is
needless to men'tz"on that if the petitioners have

committed fraud by submitting the +2 Vocational

- course certificates contrary to the C.H.S.E. Act and

the Regulations then they shall be disengaged and

oA



.consequently the merit list shall be recast. The

entire exercise shall be completed within a period
of three months from the date of receipt of the
certified copy of this order. However this Court
has not expressed any opinion on the merit of the
case.” Pursuant to such order, the petitioners and
the Vocational/ Upasastri candidates including the
private opposité parties appeared before the
Collector and participated in the hearing. After
considering the contentions raised by the parties,
the Collector vide order dated 21.08.2015, refused
to interfere in the matter by holding that even
though there is evidence of suppression of facts by
the Vocational/ Upasastri candidates but the

examination conducting authority had not cancelled

or withdrawn the certificates issued in their favour.

Furthermore, those pérsons had put in around four

to five years of service.

5. That it is respectfully submitted that assailing
the order of the Collector, the present respondents
4 and 5 approached this Court by filing W.P.(C)
No. 720 of 2016. For better appreciation of the

case, a copy of the writ petition bearing W.P.(C)

M3
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appended to the writ appeal as Annexure-1.

6. The present appellant, who was the opposite
party no.4 in the said writ petition appeared and |
filed the counter affidavit indicating therein that an
advertisement was published on 22.01.2011 in
pursuant to the State Government Resolution dated
10.01.2011, inviting applications for the post of
Sikshya Sahayaks. The qualification required as
per the advertisement at Clause-2 (a) is +2

qualificalion or its equivalent qualification. It was

also required to pass C.T. qualification. Pursuant v 3o

to the said advertisement, appellant applied for the
post of Sikshya Sahéyak and accordingly she was
selected. By submitting the vocational certificate
and mark shcet she applied for the post of Sikshya
Sahayak as per the advertisement. But her case was
not considered by the authority, even though the
advertisement provided that the candidates having
+2 and equivalent will be eligible for consideration

for the post of Sikshya Sahayak. The CHSE passed

“an order on 15.02.2011 indicating therein

clarification regarding cquivalency of Higher

_Secondary Education by the CHSE Oris'sa,



11

Bhubaneswar stating inter alia that as per the

proceeding of the academic committee counsel held
on 11.01.2010 énd duly approved general body
council in 1its meeting dated 13.01.2010 the
followings are the criteria for deciding equivalent
to different stream of higher secondary education.
Higher Secondary vocational education having the
subject as mentioned below, i.e. History, Political
Science are equivalent to Arts Steam of the Higher

Secondary Education.

7.“. That it is feSpectfully' submifted tha‘;_~thé
Secretary, Council of Higher Secondary Education
wrote a letter to the District Project Coordinator,
Bhadrak regarding clarification »relatved to
vocational gnd upasastri examination indicating
therein that the vocational examination is
equivalent to +2 Arts and Commerce stream of the
Council and the Upasastri Examination conducted
by the Jagannath Sanskrit Viswa Vidyalaya Puri is

also equivalent to the council.

8.  That it is respectfully submitted that since the

Council has declared that +2 examination under

‘vocational course is equivalent to CHSE



12

examination and the appellant submitted the
vocational qualification certificate at the time of
selection, her case was considered and engageent
order was issued in favour of the appellant vide
engagement order dated 30.04.2011. From that date
the appellant is continuing in the said post.
Subsequently she was made regularized as regular

primary school teacher with effect from 2017.

9. That it is respectlully submitied that some
persons, those who are not selected as Sikshya
Sahayaké made objection that when the persons
have already passed +2 CHSE examination, they
cannot appear in +2 Vocational Course, therefére,
subsequent appearance in the examination is illegal
in view of the regulation of the council. Therefore,
their selection are to be declared illegal. Such
persons relied that as per Clause 2 (i) of the CHSE
regulation, a4 person cannot appear in the vocational
course after completing the course in annual CHSE
examination and accordingly the writ petition was
filed by some of the persons bearing W.P.(C) No.
5077 of 2014, 10872 of 2013, 11112 of 2011 and
21461 of 2013. All the writ petitions were taken up
by this Hon’ble Court and disposed of on
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65.05.2015 directing the opposite party no.2 to take
a decision with regard (o the grievance of such
persons. Accordirigly, the opposite party no.2
allowed such persons as well as the present
appellant to participate in the hearing process.
Accordingly, the present appellant submitted her
written statement. The entire stand of the present
appellant before the opposite party no.2 that since
the allegation was made with regard to fraud, as
per the Black Law Dictionary, traud means a
knowing concealment of the material facts made to
induce another to act Lo his or her detriment. It was
also stated before the opposite party no.2, that the
allegation made against the appellant that
vocational Upasastri candidates have (o be
considered in the li'ght of the atoresaid dictum and
law. They submitted that there is no such provision
to have both +2 Arts/ Science and +2 Vocational
were relied on by such persons by obtaining under
RTI Act are of the year 2011. So since by the time
if any restriction is given by the council in the year
2011, the appellant has already completed their

coursc sincc 2007. Therefore, the document and or
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the order in 2011 cannot have any retrospective
applicability to ghive any restriction for appearing
in the examination. It was also stated that none of
the documents of 2011 was there at the relevant
point of time when the appellant appeared in the
vocational/upasastri examination in order to
acquire the qualification. It is the case of the
appellant that in view of the judgment of this
Hon’ble Court in W.P.(C) No. 6452 of 2011 the +2
Arts/Science was treated at par with the
qualification of the vocational. This Hon’ble Court
in W.P.(C) No. 6452 of 2011 observed that the
cases of the candidates, who have completed +2

Vocational course with C.T. training shall be

- considered by the Collector-cum-CEQs, Zilla

Parishad as per the instruction given by the
Department of School & Mass Education
Departmeht and the provisional list of selected
candidates already published shall be revised
accordingly after considering the case of the

appellant and other candidates situatedAsimilarly.

10. That it is respectfully submitted that the
ground of the appellant before the opposite party

no.2 at the time of hearing that the certificate
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which was issued by the competent authority, i.e.
CHSE has ﬁot been disputed till to date. Therefore,
the certificate which was issued and not yet been
cancelled or recalled by the examining body, the
opposite party no. 2 cannot declare the certificate
issued to the vocational and upasastri candidates as
illegal and void one. It is also submitted that if the
certificates have been wrongly issued in favour of
such category of candidates, then also it cannot be
recalled/ cancelled by (he CIISE - after about 10
years, when all candidates have changed their
position by virtue of such certificates and settled in

their life..

11. That 1t is respectfully  submitted that since
council regulation does not have any restriction or
any prohibition to appear in the vocational
examinatioﬁ, therefore, there is no illegality or
irregularities committed by the appellant by
appearing the +2 Vocational Examination after
completing +2 CHSE Examination. Therefore, by

considering all the grounds of the appellant, the

| opposite party no.2 had taken a right decision that

since the appellant appeared in the examination

before any restriction was there by the authority in
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the year 2011 and more so, there was no restriction
in the Council Regulation at the time when the
appellant appeared in the +2 Vocational

examination, and lastly when the certificate has not

. yet been cancelled/ recalled by the CHSE,

therefore, by taking into consideration all these
aspects, the opposite party no.2 came to a
conclusion that the selection made in favour of the
appeliant cannot be declared illegal and
accordingly rejected the case of the petitioners,
which is challenged in the present writ petition. For
better appreciation of the case, a copy of the
counter affidavit filed by the appellant along with
the annexures appended thereto are annexed to the

writ appeal as Annexure-2.

12. That it is réspectfully submitted that the
Hon’ble Single Bench took up the matter on
28.03.2024 and after hearing learned counsel for
the parties passed the judgment on 28.03.2024 by
allowing the writ petition filed by the present
respondents 4 and 5 by quashing the order passed
by Collector and by directing the respondents 2 and

3. to re-cast the merit list by excluding the

wvocationa/ Upasastri candidates (opposite party
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nos. 4 and 5 to the writ petition) and by issuing
appropriate order of engagement in favour of
petitioners therein either as Sikshya Sahayaks or in
any equivalent post without any further delay. For
better appreciation of the case, a copy of the
judgment dated 28.03.2024 passed in W.P.(C) No.

720 of 2016 is annexed herewith as Annexure-3.

Being aggrieved by the order
dated 28.03.2024 passed by the
Hon’ble Single Judge in W.P.(C)
- No.720 of 2016, the appellant
has filed the aforesaid appeal on

the following amongst others;

GROUNDS.

i)  For that the judgment dated 28.03.2024
passed in W.P.(C) No.720 of 2016 under
Annexure-3 is not only erroneous one but
also non-application of mind and in contrary
to the law settled by this Hon’ble Court as
well as by the Hon’ble Apex Court in series
of cases as has been referred in the rejoinder
affidavit filed by the appellant being the

opposite party no.4.
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For that the Hon’ble Single Judge failed to
appreciate the fact that since there was no
restriction on the part of CHSE that a person
cannot appear in vocational examination or
cannot prosecute the vocational course after
completion +2 Arts/ Science/ Commerce till
2011, which was also appreciated by the
Hon’ble Single Judge, but Hon’ble Single
Judge came lo a conclusion that since an
undertaking was given by the appellant a.ﬁd,
that undertaking amounts to
misrepresenfation of fact and that was not
properly dealt with by the Collector, while
dealing with ‘Ehe matter as per the direction of
this Hon’ble Court, the writ petition was
allowed and direction was given to recast the
merit list of the year 2011 excluding opposite
parties 4 and 5 to the wril petition and (o
issue engagement order in favour of the
present respondents 4 and 5.

For that the Hon’ble Single Judge failed to
appreciate the fact that the appellant was
engaged as a Sikhya Sahayak in the year 2011

and aftcr completion of requisite year of
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service has already been taken as the regular
primary school teacher since 2017 and she is
continuing till todate. The appeallant
appeared in the vocational examaintion,
which was allowed by CHSE as there was no
restriction on the part of the examining body,
which was taken note of by the Collector
while deciding the issue, in terms of the
direction of this Hon’ble Court that unless
and until the certificates are declared to be
cancelled or withdrawn, the recruitment
process cannot be declared as illegal one.
That was not considered by the Hon’ble
Single Judge and Hon’ble Single Judge has
decided the matter being sewed away with the
undertaking given by the appellant and
treating il to be a fraud. But fact remains the
appellant has not committed any fraud in
order to be selected as Sikshya Sahayak. The
appellant had completed the course much
earlier in the year 2007, where as the
selection for Sikhya Sahayak held in the year
2011. The appellant taken made any fraud in

order to get admission in vocational course,
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since at that'point of time, there was no
restriction with regard to admission in
vocational course after +2 Course.

For that the Hon'ble Single Judge failed to
appreciate the fact that even though the writ
petitioner averred that pursuant to the
advertisement dated 22.01.2011, the present
appellant was selected, but intentionally
annexed the advertisement dié,ted 08.12.2011.
The present appellant was nol the applicant in
the advertisement dated 08.12.2011. The
dates of 22.01.2011. and 08.12.2011 have
much relevance to the case of the appellant.
As because, only on 19.12.2011, the
Government issued a clarification that after
passing +2 Arts/ Science/ Commerce course,
the candidates " rthose who passed +2
vocational course are not eligible for
selection. This clarification was issued on the
basis of qﬁery made pursuant to the
advertisement  dated 08.12.2011 and
department letter dated 05.12.2011. So such
restriction came for the [irst lune only on

19.12.2011. Therefore, in January 2011, there



was no such clarification E‘)r.e.ven restriction.
The writ applicant has already joined much
before such .c-'lariﬁcation was issued pursuant
to an advertisement issued in January, 2011.
But the writ petitioners by misleading (his
Hon’ble Coﬁrt, made an averment in the writ
petition, but. enclosed another advertisement
in the writ petition so as to mislead this
Hon’ble Court.. A copy of the advertisement
dated 22.01.2011 and the clarification dated
19.12.2011  are annex'e?d herewith  as

Annexures-4 and 5 respectively.

For that, the Hon’ble Single Judge failed to
appreciate the fact that by the time of
appointment of the appellant since there were
no restriction,( they were selected and after
intervention of this Hon’ble Court in different
writ  petitions,- Additional Secretary to
Government issued a letter on 17.03.2011
directing  the  Collectors-cum-CEO-Zilla

Parishad, Bhadrak to revise the draft merit

-list after taking into account the candidales

who have passed +2 vocational course with

CT 'l_i_ndcr ‘intimation to the Dcpartment.
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Therefore, the authorities are well aware of
such fact. But fact remains from 2011 till to
date, the authorities have' allowed the
appéllant to discharge thé (iuty without any
disturbance. Therefore, the Hon’ble Single
Judge should have appreciated all such fact
and should not have interfered the writ
petition filed by the outsiders, who claims for
appointment pursuant to the advertisement
issued in the year 2011, even though in the
meantime more than 13 years have been
passed. By issuance of such direction, ‘the
entire selection process, the entire select list
will be disturbed and the appellant will be

ousted from his employment,

For that the Hon’ble Single Judge has
recorded in paragraph-14 of the judgment that
it has been argued at length that the private
opposite pafties'could manage to obtain the
Vocational certificates by suppressing the
fact of their passing +2 examination and by
obtaining duplicate transfer -certificates from
the institutions where they had appeared for

the Iligh School Certificate examination. This
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Court need not enter into this controversy or
render any féctuai finding thereon as it has
already been hel.d that irrespective of the
manner in which the private opposite parties
managed to obtain the Vocational/ Upasastri
certificates, the same ‘can have no legal
sanctity. Since the Hon’ble Single Judge had
not gone into the controversy, therefore,
coming to a conclusion that the certificates of
Vocational/ Upasastri have no legal sanctity
is an error apparent on the face of it. When
the competent . authority have not yet
cancelled the certificate, the Hon’ble Single
Judge coming to such a conclusion without
entering into such controversy is incorrect
one and needs interference of this Hon’ble

Division Bench.

For that the Hon’ble Single Judge at
paragraph-13 of the judgment held that the
certificates issued to the Vocational/
Upasastri candidates including the private
opposite parties in the present writ
application being contfary to law have no

legal force and cannot therefore enure to their
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benefit. It is well settled that a certificate
obtained in contravention of the Regulations/
Rules can have no legal sanctity. For that the
regulation 'Which has been referred Lo in the
judgment that vocational course, which itself
is a Higher Secondary course cannot be
obtained after passing the +2 examination,
which is also a Higher Secondary-course. But
fact remains, the Examination Counsel of
CHSE vide Resolution dated 20.11.2015 and
the consequential communication by the
Secretary CHSE with regard to clarification
first time passed an order with regard to any
restriction to péss Vocational Course after
completion of +2 Arts/ Science/ Coununerce
Course. Since by that time the appellant had
already completed the course, therefore, there
is no violation of any Rules or Regulation by

the petitioner to pass the vocational course.

For that the appellant in support of case,
relied on the decision of this Hon’ble Court
in the case of one Basudev Guru v. State of
Odisha and others (W.P.(C) No. 16810 of
2016 disposed of on 18.12’.2018), where the
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‘similar questions had come up for

consideration and this.. Hon’ble Court
observed that what constituted “fraud” has
not been clarified. More so,'.acquisition of
subsequent +2  H.S. qualification in
vocational stream cannot be construed to be
fraudulent acquisition of qualification. It does
not confine any meaning whether acquisition

of vocational qualification after +2 Arts/

Science/ Commercc is construed to be a

second +2 H.S. course obtained fraudulently.
Therefore, the .question of acquisition of
vocational qualification, after +2 H.S. course,
cannot be construed to be fraudulent one.
Thereby, the Council has misconstrued this
fact and issued such letter, which cannot
sustain in the eye of law. This Hon’ble Court
finally decided that the petitiéners, who have
acquired vocational qualification, shall be
treated as genuine and on that basis they shall
be eligible to be considered for selection to
the post of Livestock Inspector and other

future service prospects.
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Anmsahas

this Hon’ble Court relying on the decision in——

the casc ofA'Dr. (Smt.) Pranaya Ballari
Mohanty v. Utkal | University and others,
where this Hon’ble Court had taken into
consideration fhe principles of promissory
estoppels. This Hon’ble CIourt relied on
paragraphs-13, 14 and 15 of the said
judgment, wherein it has been indicatéd that
once a student is admitted after satisfying all
the qualifications, subsequent cancellation of
admission cannot be made since hé would be
deprived of pursuing his studies in any other
institution.  Similarly, the principle of
promissory estoppel has been considered by
the apex Court in Union of India and others
v. M/s.Anglo Afghan Agencies etc.,' AIR
1968 SC 718, Chowgule & Company (Hind)
Pvt. Ltd. v. Union of India and others, AIR
1971 SC 2021, M/s.Motilal Padampat Sugar
Mills Co. Ltd. v. The State of Uttar Pradesh

_and others, AIR 1979 SC 621, Union of

India and others v. Godfrey Philips India
Ltd., AIR 1986 SC 806, Delhi Cloth &
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General Mills Ltd. v. Union of India and
others, AIR 1987 SC 2414, Bharat Singh
and others v. State of Haryana and others,
AIR 1988 SC 2181 and many other
subsequent dgcisions also. In view of the
aforesaid authoritative pronouncement,
applying the same principle in the present
case, the authorities after lapse of 20 years
cannot unsettle the settled position by
arbitrary' and unreasonable exercise of power

and alter the position.

Therefore, when the appellant had completed
her coursé_ in the year 2007 and got
engagement in the ycar 2011, after long lapsc
of acquisition of the qualification, objection
was raised by some outsiders that the
certificates obtained by the appellant are by
way of fraudulent means. In view of the
judgment of this Hon’ble Court in the case of
Basudev Guru, it cannot be said that the
appellant  obtained the certificate by
fraudulent means. Rather the appellant
applied for the vocational course and took

admission in the vocational course,
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completed the vocational course and appeared
in the examination conduéted by the CHSE
and after being successfully passed out,
certificates \;vere issued by the CHSE. The
certificates and the mark; sheet which were
issued by the CHSE have not been tampered
or manufactured. These ceitificates have been
issued by the Council. The only‘ objection the
petitioners are- raising the appellant cannot
appear in the vocational . course, after
appearing in the +2 CHSE examination, but
there was no such restriction by the CHSE in
the year 2004-07 when the appellant acquired
such qualification and such restriction came

in the year 2011.

For that the Hon’ble Single Judge failed to
appreciate all sﬁch fact and unsettled the
settled position after 12 years of service of
the appellant on the basis of the baseless
allegation made by the writ petitioners.
Therefore, the impugned order is liable to be

quashed.
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For that the Hon’ble Single Judge in the
impugned judgment in one hand directed to
recast the merit list of the y.ear_ 2011, i.e. after
lapse of 13 years by excluding the appellant
and on the other hand directed for issue of
engagement order in favour of the writ
petitioners = even without examining the
eligibility and merit position of such writ
petitioners. Therefore, the impugned order
suffers from non application of mind and
liable to be quashed.

For thal the law has already been settled by
this Hon’ble Court in the case of Puspanjali
Mishra v. State of Orissa, 2015 (II) ILR-
CUT 982 that once a peréon has completed
the course and by taking the same course has
already entered into the service, after long
gap the sellled position cannot be unsettled
by the authorities because ofl their mistake.
Therefore, when the appellant had already
completed the course and basing upon such
course, he have already selected and after
complcting six years of service, they have

already taken 'as regular primary school
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teachers, at this juncture, disputing the
selection of the yéar 2011 by the petitioners
cannot be sustained. It is also further
submitted that since the pétitioners were not
selected, they have challenged the selection
of appellant with a view that if the present
appellant will be oust from the service and
the merit list of the year 2011 will be recast,
their cases will be considered, which is not
permissible as per the law decided by this
Hon’ble Court in series of cases, that once the
thing has been'gettled that cannot be unsettled

after long lapse of years.

For that the Hon’ble Single allowed the writ
pétition' basing on the undertaking given by
the a.ppellant'. It is a fact that the same is a
format available with the authorities and at
the timc of appointment, the appellant was
forced to put signature or else, he will not be
extended with appointment. The format of the
undertaking shows that undertaking to be
submitted by provisionally selected S.S.

applicants of Bhadrak District. Therefore,
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the appellant has already been provisionally
selected and ‘accordingly on the direction of
the authorities, she has put.!her signature. The
witnesses given by the officers are the team
members who were there for verification of
the service particulars. Therefore, all such
undertaking was obtained by the authorities

from the appellant.

xv) For-that the appellant reserves-to submit any
further grounds in support of its case at the
time hearing of the case.

PRAYER.

Under the above circumstance, it is
therefore humbly prayed that this Hon’ble Court may
be graciously pleased to admit the writ appeal and call
for the records and be pleased to quash the order dated
28.03.2024 passed by the Hon’ble Single Judge in
W.P.(C) No. 720 of 2016 vide Annexure-3 to the writ
appcal. | ‘L

And for this act of kindness, as in duty
bound, the appellant shall ever pray.

By the appellant through

CUTTACK ~ &%ﬂ/,_

DT. LYy . 04.2024 Advocate
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VERIFICATION

I, Sanju Rana, aged about 38 years, D/o-
Lambodhar Rana, At/P.O-Binayakpur, P.S-Basudevpur,
Dist-Bhadrak, do hereby verily that the contents
made above are true to my personal knowledge and

believe and that I have not suppressed any material

facts.
Cut'taék |

© SO Rana
Date:- M;,04.2024 VERIFICANT

CERTIFICATE
Certified that duc to want of cartridge paper,
this petition has been typed in thick white paper
and further certify that the groundi@ taken in the
appeal are good grounds and it is undef%aken to
support them at the time of hearing of the appeal.
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9 3. *"" DURGESH NARAYAN RATH
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IN THE HIGH COURT OF ORISSA : CUTTACK.

W. P.(C) NO. 7’9@ 20186,

CODE NO :

layantilata Sahoo and another

Petitioners.

-Versus-
State of Orissa and others Opp. Parties. |
I NDEX
S1. No. Description of documents. Pages.
I Writ Application. 61- 23
2 Annexure- 1.
Copy of the Govt. resolution dt.10.1.2011 2,0
and advertisement dated 22.1.2011. 2™~
3. Annexure-2.
Copies ofthé initiat provrsnona} merit list. )\
4. Annexure-3.
Copy of relevant pages of secondmerit list
22—~ D
including all Vocatlonal and Upasastri candidates. > N
5 Annexure -4 serjes.
Copies those undeftakings furnished by
Vocational and Upasastri candidates. 35 - 3¢
6 Annnexure->. <
Copies of conditional engagement orders. R
7. Annexure-6. .
Copies of the disepgagement noticc =q
issued to all Opp. Pames Nod 0086
8. Annnexure-7.
Copy of connter filed by the Opp. Party “wo — B

Nos. 1 to 3.
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Copy of the petition to- call for connected
inquiry record.

9. Annnexure-8.

10. Annexure-9.

Copies of reject list excluding vocational and ' S0 -53

Upasastri candidates of the year 2012.

1. Annexure-10 series.
Copies of double c‘:ertiﬁ'catesr of the
Opp. Party Nos.4 and 5.

54 — 5%

12. Annexure 11 series. ‘ .
B~ &%

Copies of note of . submissions along with a list
- of the citation of the. Judgment :

13. Annexure-12. ' | ' SR LR
~ Copy of the impugned order-dtd.21.8.2015 63
obtained on 19.9.2015.

13.

along with lefter dtd o
31.05:2011.

14. Annexure-14. '
Copy of CHSE clarification regarding, equwalency

VAKALATNAMA

R\ — BY

R5

Cuttack. By the Petitioners. through
Date : ' ' ‘Advocate.
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In the matter of

In the matter of:

In the matter of :

1.

'\,

FBS5

THE HIGH COURT OF ORISSA: CUTTACK.

W.P. (C) NO. 17-10 /2016.
CODE NO.

An application under Article 226 & 227 of the
Constitution of India;
And

An application challenging the illegal and arbitrary order
dtd.21.8.2015 of the Opp. Party No.2 in connection with the
matters of appointment as Sikshya Sahayak.

And

Jayantilata Sahoo, aged about 33 years,
W/o. Abhaya Kymar Behera, At/P.O. Alabaga,
Via. Ertal, Dist. Bhadrak.

Jyotirmayee Nayak, aged about 37 years,
W/o. Sukanta Kishore Nayak, At. Chinol,
P.O. Guagadia, Via. Ertal, Dist. Bhadrak.

Petitioners.
- Versus -

1. State of Orissa, represented through it’s
Commissioner-cum-Secretary, School and Mass Education
Department, Orissa, At-Secretariat Building, Bhubaneswar,
P.O. Bhubaneswar. District. Khurda.

2. Collector-cum-Chief Executive Officer, Zilla Parishad,
Bhadrak, At/P.O/Dist. Bhadrak.

3. District Project Coordinator of Bhadrak S.S.A.
Bhadrak, At/P.O/Dist. Bhadrak.

4. Lija Smita Nayak, aged about 29 years,
D/o. Kartik Ch. Nayak, At- Bachhada,
P.O. Jagannathpur Bachhada, Dist. Bhadrak.
At present working as Sikshya Sahayak,
Under Bhadrak District.

5. Sanju Rana, aged about 30 years, D/o. Lambodhar Rana,
At/P.O. Binayakpur,P.S. Basudevpur , Disl. Bhadrak.
At present working as Sikshya Sahayak,
Under Bhadrak District.

Opposite Parties

Pl
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The matter out of which this writ application arises was not before this

Hon'ble Court in the present form.

The Hon’ble Shri D.H. Whaghela, B.Com., LL.M., the Chief Justice of

Orissa High Court and His Lordship’s other Companion Justices of the said

Hon’ble Court ;
The humble petition of the

petitioners named above;

Most Respectfully Sheweth :-

I. That the petitioners, whose name find place in the provisional merit
list for the post of Sikhya Sahayak under Bhadrak Education District-II, have filed
this writ application challenging -the i-l‘Ie’éal and arbittary impugned order
dtd.21.8.2015 undgr‘ Annexure-12 of the Opp. Party. No.2 claiming to have passed
in compliance of order dtd.5.5.15 of the Hon’ble High Court passéd in W.P. (C)
No0.5077/14 and a batch of writ applications, on the ground that the findings
recorded in the impugned order is not only perverse but also contrary to the
materials available in the case record. The impugned order is also assailed on the
ground of absolute non-application of mind as the same stood contrary to the
settléd principles of law, whereby, the Opp. Parties No.4 and 5 having committed
fraud at the stage of not only acquiring Vocational certificates (in- spite of earlier
passing or prosecuting +2 Arts/ Science / Cominerce) in contravention of CHSE
Act and Rule Regulations (narrated in para-20 to 25), but also obtained engagement
as Sikshya Sahayak by giving false undertaking, thereby, committed fraud, in other
words, by deliberately suppressing the material facts in disadvantage to the
bonafide candidates including the petitioners.

2. That the petitioners are citizens of India and the cause of action for

filing this writ application arose is well within the territorial jurisdiction of this

Hon’ble Court.

A et v e e e e e .
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3. | That it is respectfully submitted that the State Govt. in supersession of
all previous resolutions, iSsued a detailed guideline for selection and engagement to
the post of Sikhya Sahayak vide its resolution dtd.10.1.2011. As per Clause-6(1)-

the eligibility qualification was prescribed that the candidate must have passed +2

Science,Arts/Commerce or its equivalent examination declared by appropriate

“authority and C.T. Training. Following the aforesaid Govt. resolution

advertisement was issued by the Opp. Party No.2, on 22.1.2011 inviting
applications from the eligible candidates. For better appreciation, a copy of the

Govt. resolution dtd.10.1.2011 and copy of the advertisement dated 22.1.2011 are

filed herewith as Annexure-1 Series.

4. That it is relevant to mention here that the petitioners have submiitted
their applications in respect of Bhadrak-II Education District. The petitionerNos.1
& 2 belong to SEBC (Female) +2 Arts C.T. Category, had applied their application
along with necessary documents for the post of S.S. The Opp. Party No.2 and 3 on
receipt of the applications, had initially prepared provisional merit list in respect of
all categories such as unreserved Male, unreserved Female and other reserved
@tegories. The name of the Petitioner no-1 found place-in their respective first

provisional merit list at Si. No.4, Petitioner No.2 found place at Sl. No.5 of SEBC

) . ¢ - . . . » ., . . . - .
Female Merit list. For appreciation, copy of the initial provisional merit list of

SEBC Female category bearing the name of the petitioners is filed herewith as
Annexure-2.

5. That it is relevant to mention here that in the said initial provisional
merit list of different categories, Vocational candidates were not included either to

+2 Arts, C.T. or +2 Science C.T. category, as a result, the Vocational candidates

. had approached the Hon’ble High Court in different writ applications bearing W.P.

~
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(C) N0.6438/2011 and W.P. (C ) No.6452/2011. This Hon’ble High Court while
considering the aforesaid grievance vide order dated 18.3.2011 disposed of the
aforesaid cases. For better appreciation the order dated 18.3.2011 passed in W.P.

(C) No.6452/2011 is quoted herein below:

W.P.(C) No. 6452 of 2011.

18.03.2011 Heard.
The sole grievance of the petitioners in this writ application is

that they made applications pursuant to an advertisement for being appointed
as Sikshya Sahayak for which the eligibility qualification is +2
Arts/Science/Commerce with Certified Teéche‘rs Training. The petitioners
have completed +2 Vocational Courses from the Council of Higher
Secondary Education, which is not being treated equivalent to +2
Arts/Science/Commerce in the District of Bhadrak though the C.H.S.E. has
treated the same to be equivalent to +2.
Mr. K. K. Rath, learned counsel appearing for the Schoel and
Mass Education Department submits that he has obtained instruction that the
+2  Vocational Course will be treated as equivalent to 2
Arts/Science/Commerce and there was no impediment for considering the
cases of the petitioners for appointment as Sikshya Sahayak. He also
produces a written instruction received by him that the Governement in its
Department of School and Mass Education has issued a letter
w dated.09.04.2011 as well as 17.03.2011 to all Collectors-cum-CEOQOs, Zilla
Parishad in respect of equivalence of +2 Vocational courses. In spite of this,
the case of the Vocational C.T. pass candidates have not been taken into
consideration while preparing the draft merit list as well as many candidates
have filed writ petitions before this Court and in the present writ petition, this
Court has directed to consider the case of the petitioners. The Collectors-
cum-CEOs of different Districts have therefore been requested to revise the
draft merit list immediately after taking into account the candidates, who

have passed +2 Vocational course with C.T. under intimation to the

Department.
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Mr. Das, learned counsel for the petitioners submits that in the
meantime a provisional list of selected candidates have been published
without considering the cases of thp petitioners.

In this view of the matter all the pending Misc. Cases as well as
the writ petition is disposed of direetiﬁg that the cases of the
petitioners/candidates, who have completed +2 Vocational course with C.T.
training shall be considered by the Collectors-cum-CEOs, Zilla Parishad as
per the instruction given by the Department of School and Mass Education
Department and the provisional list of selected candidates already published
shall be revised accordingly after considering the cases of thé petitioners and
other candidates situated similasly. Fresh provisional merit lists of selected
candidates shall be published. Since. there are many similar matters pending
and all the Collectors-cum-CEOs have been directed to revise such
provisional list of selected candidates, this order shall apply to the entire
process of selection in the State. The interim order passed earlier stands
vacated.

A copy of this order be handed over to Mr. K.K.Rath, learned
counsel for the school and Mass Education Department.

Urgent certified copy of this order be granted on proper

application.
'Sd/- M.M.Das,).

That it is respectfully submitted that n'the aforesaxd direction, this

Hon’ble High Court, without going to the. legahty and vah*d:ty of thelr

certificates or otherwise, particularly, the candidates wlﬂret’,ﬁér htiiving- earlier

+2 Arts / Science / Commerce qualification can be considered on the strength

of Vocational certificates obtained by committing fraud, , only said that the

Vocational certificates are equivalent to +2 courses and their cases to be

considered. Accordingly, in consequence of the aforesaid directions of the Hon’ble

High Court, the Opp. Party No.2 and 3 proceeded to prepare a fresh merit list by
' iﬁclud‘ing all those Vocational candidates to the merit list, without conducting

._en'qf)iry into the allegation of questioning the léga_li:ty and validity of their

P
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Vocational certificates/Upasastri Certificates obtained by practicing fraud despite
all those candidates had earlier passed a Higher Secondary Course in one stream
immediately after passing HSC Exan.ﬁnation. It is stated that under the provisions
of CHSE Act & Regulation, Higher Secondary Course Means, a two Years Regular

Course, Completed immediately after HSC Examination, therefore there cannot be

any double course at the higher Secondary Stage.

7. That it is respectfully submitted that before the merit lists being
finalised, the similarly situated candidates like petitioners along with others, had
ventilated grievance petition before the Op. Parties No.2 and 3, praying therein that
firstly, the Vocational candidates and Upasastri. cand‘idates, those have obtained
certificates by suppressing the fact of earlier pass of +2 Arts or Commerce or
Science and without either produci-ngA SLC or CLC or without surrendering their
earlier Council Registration Number, their case should not be considered vis-a-vis
the bonafide candidates (petitioners) at the instance of their alleged Vocational
Certificates and Upasastri Certificates. Secondly, as per the Equivalance
clarification, given by the CHSE, even the candidates possessing Vocational
certificates immediately after passing HSC Examination in consonance with the

provisions of the CHSE Act and Regulations, those candidates having Science

 combination in foundation course of Vocational stream, they should be included

into the +2 Science C.T. Category not to the +2 Arts C.T. Category. Despite the
pendency of the above two fold grievances, without considering the same, when the
concerned collector proceeded to prepare the list on merit, at that juncture, some of

the bonafide candidates approached the Hon,ble High Court in W.P.(C) No-

7478/2011. The Hon’ble High Court disposed of the aforesaid case by passing the

following quoted order :
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W.P.(C) No.7478 of 2011

Order No.02
Dt.24.03.2011  Heard.

During course of ﬁearing, learned counsel for the petitioners
submits that the petitioners have filed a representation under
Annexure-7 before Opp. Party No.4-District Project Co-ordinator,
SSA, Bhadrak, but the same has not yet been considered.

Considering the nature of grievance raised by the petitioners,
the writ petition is disposed of directing Opp. Party no.4-District
Project Co-ordinator, SSA, Bhadrak to consider and dispose of the
répresentation of the petitioners under Annexure-7 within a period of
three months from the date of réccipt of a certified copy of this order
in accordance with law.

Urgent certified copy of this order be supplied on proper

application.
Sd/- H.S. Bhalta,J.

8. That it is relevant to mention here that in pursuance to the above
direction, the Opp. Party No. 2 and 3 initiated cnquiry into the above allegations in
respect of all such fraud certificates/fraud activities of the candidates, but without
completing the enquiry published a second merit list including their name with a
remark at remark column that enquiry is Pendmgagamst sUCh Vocational and
Upasastri Candidates. For better' appreciation, a cb;p_y of the second merit- list
including all those Vocational and Upasastri candidates are ﬁ;led ‘herewith as
Annexure-3 series.

9. That it is respectfully submitted that notwithstanding receipt of the
initial grievance petition, when the Op. Parties No.2 and 3 without completing

enquiry, proceeded to engage all such Vocational and Upasastri candidates, out of

_annexure-3series, at thal juncture, similarly situated persons had approached this

"Hon’ble High Court in W.P. (C ) No.18256/2011 with a prayer either to exclude all

those candidates from the list or they should not be given appointment pending

*
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finalization of the enquiry. The said writ application was disposed by this Hon’ble

High Court with the following direction:

W.P.(C) No.18256 of 2011

Order No.02
L Dt.15.07.2011 Present: Mr. M K. Sahoo, Advocate for the Petitioner.

Mr. Alekha Ch. Mohanty, Additional Government
oo Advocate for Respondents No. 1 to 4.
Learned Additional Government Advocate accepts notice on

behalf of the Respondent No. 1 to 4. Three additional copies of the writ

petition be served on him.

Grievance of the Petitioner is that, documents submitted by
number of candidates along with their applications for consideration for
appointment to the post of Sikshya Sahayak; B.l_iadrak Education District-1

are under scrutiny as document submitted by around 30 candidates are found

to be forged. It is not in dispute that an enquiry has already been initiated by
" the Respondents against the. said candidates along with the’ir applications are
_ under scrutiny and verifieation. However, without completing the enquiry,
' ' respondents have started with the selection process. All the Petitioners are

also candidates who have applied against the said posts.

& ) Under the circumstances and considering the limited relief
claimed by the Petitioner, petition is disposed of with the directions to the
respondents to complete the enquiry and thereafter consider the

representation of the petitioners (Annexure-7) in the right of the enquiry

R report.

8 , However, it is made clear that respondents shall not appoint
% the candidates against whom the enquiry is pending till it is complete.

“ A free certified copy of this order be given to learned Additional
Standing Counsel under signature of the Court Master.

Urgent certified copy of this order be granted as per rules.

Sd/- A Suresh, J

i 10. That it is respectfully submitted that notwithstanding receipt of the

aforesaid order of the Hon’ble High Court directing 1ot to give appointment beforc

completion of enquiry, the Opp. Party Nos.2 and 3 specifically asked all those
... : -

-
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allegéd fake Vocational candidate / Upasastri candidate to furnish an undertaking
so as to state the fact that whether they have passed earlier +2 Arts / Commerce /
Science or not, before obtaining Vocational certificate/Upasastri certificates, so that
all those candidates being in possession of only Vocational certificates /Upasastri
certificates are to be liable to be considered for final selection and engagement as
S.S. Accordingly, all those Vocational candidates / Upasastri candidates submitted
individual undertaking stating the facts that they have not passed any other +2
course certificates (Arts/ Science / Commerce) other than their Vocational
certificates/ Upasastri certificates and their cases be considered on the strength of
such Vocational certificates/ Upasastri certificates, in the event, the facts stated by
them in the undertaking is found to be incorrect then they shall have to be
disengaged from the post of S.S. For appreciation, copies of undertakings
(deliberately furnished by the Vocational candidates/Upasastri candidates by
suppressing the fact of passing earlier +2 Arts/science/commerce so as to take
advantage over others in the matters of engagement as S.S.) are filed herewith as
Annexure-4 series.

11. That it is relevant fo mention here that on the above false
undertakings, the Opp. Party Nos.2 and 3 issued conditional engagement order in
favour of all those fake Vocational / Upasastri candidates as S.S. The condition
expressly provided that this engagement order is subject to order of the Hon’ble
High Court in W.P. (C ) No.7478/2011 and subsequent order of the Govt. in S &
M.E. Dept. Apart from that it was further stipulated in the said engagement order
by the Opp. Party No.2 and 3 that if any irrcgularity is detected in future, his/ her
engagement will Be terminated without assigning any reason thereof. For
appreciation, copy of such conditional engagement orders issued in favour of Opp.

Parties No.4 is filed herewith as Annexure-S. )

- e -
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2. That It is further humbly submitted that however the Opp. Party Nos. 2

& 3 proceeded with enquiry in respect of all those fake Vocational candidates and
Upasastri candidates in compliance of earlier direction of this Hon’ble High Court
in W.P. (C) No.7478/11 and W.P. (C) No.18256/2011 by giving notices for
hearing. Accordingly, on completion of enquiry, it was established that all those
Vocational candidates and Upasastri candidates have earlier passed either +2 Arts /
Science / Commerce with one registration number just immediately after passing
HSE Exam and in suppression of the said fact, they have further prosecuted the
Vocational courses and Upasastri- courses 1n conti_'rfdv;enticfm- of all norms of the
CHSE Act and Regulations / Sanskrit University regulations. Thereafter, all those
Vocational and Upasastri candidates by giving false undertakings, have obtained
engagement as S.S. in disadvantage to the bonafide candidates including
petitioners. Therefore, on the basis of findings of the enquiry, all the Vocational
candidates / Upasastri candidates including the Opp. Parties No.4 & 5 were issued
with 2™ show cal;se notice of disengagement. For better appreciation, the show
cause notice for disengagement issued to all th:osg Vocational candidates /

Upasastri candidates including Opp. Parties No.4 is filed herewith as Annexure-6.

13. That it is respectfully submitted that all those Vocational candidates /

Upasastri candidates including Opp. Parties No.4 and 5 on receipt of

disengagement notices approached the: Hon’ble High Court challenging the same in

different writ applications. The Hon’ble High Court while issuing notices in the

aforesaid writ applications filed by the Vocational candidates / Upasastri
candidates, was pleased to pass interim order in their favour protecting their
interest. For appreciation, interim order passed in respect of all Vocational

candidates / Upasastri candidates were same and identical hence, one such order in

»
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respe.ct. of Opp. Party No.5 passed in W.P. (C ) No.32024/2011is quoted herein

below:-

W.P.(C) No. 32024 of 2011

03. 22.12.2011 Present:  Mr. P.K. Rath, counsel for the petitioner.
Mr. S. K. Samal, Standing Counsel accepts notice

for respondents 1 to 3. Show-cause notice be issued to respondent
.o No.6 by Registered post on requisites to be filed within a week,
g returnable within three weeks thereafter.

o In the meantime, respondents shall file their
| - counter affidavit.

" List after service-is complete.

-+ .. Sdt A Suresh].

04. 22.12.2011 In the meantime,

dated.24.11.2011 so far as it pertains to cancelfation of enga”gement of
the petitioner being contradictory to-the last paragraph. of the order is
hereby stayed.

It is made clear that petitioner shall not be
disengaged till further otders.

However, the. concerned authority shall continue
the enquiry after service of show-cause notice on the petitioner, but
shall not declare the result without permission of the Court.

Free attested copy of this order be provided to the
learned Standing Counsél under signature of the Court master.

Utgent certified copy of thiis order be granted as

per rules. .
& Sd/- A. Suresh,J.
5 ,‘% 14. That it is respectfully submitted that all those Vocational.candidates /
I :
{;% Upasastri candidates, those who were engaged on the strength of false
: g . undertakings, they were allowed to continue as S.S. by the Opp. Party No.2 and 3
: i in view of the aforesaid interim direction/order of the Hon’ble High Court. It is also
‘ relevant to mention here that the state Opp. Parties including Opp. Parties No.2 and
1 ‘ 3 also filed counter justifying their action initiated to be taken by issuing
"‘,’- f disengagement notice on the ground that all those Vocational candidates /Upasastri
{ candidates have not only obtained their respective Vocational certificates /
L
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Upasastri certificates by suppressing materials facts but also have taken advantage
over the bonafide candidates by giving false undertakings to the extent that they
have not passed +2 Arts/ Science /Co;nmerce. For appreciation, a copy of the
counter filed by the Opp. Party Nos. 1 to 3 in one such identical case justifying the
disengagement notice to all Vocational candidates / Upasastri candidates is filed
herewith as Annexure-7.

15. That it is respectfully submitted that all those writ applications filed by
the Vocational candidates / Upasastri candidates while pending, the petitioners and
some other bonafide candidates (those could not get appointment because of
inclusion of all those Vocational candidates / Upasastri candidates to the merit list)
filed intervention application and also stay vacation: petition in one hand and on the
other hand, the petitioners / bonafide ca,ndidates also filed independent writ
applications challenging the engagement of fake Vocational candidates / Upasastri
candidates. The petitioners in those writ applicatiou also prayed for their own
engagement so also seeking a prayer for their engagement afresh excluding all
those fake Vocational candidates / Upasastri candidates.

In such circumstances, all these two groups of writ applications (one set
filed by Vocational candidates / Upasastri candidates challenging discngggement
notices and another set filed by bonafide candidates including petitioﬁers) were
clubbed together and finally were disposed of vide a common order dtd.5.5.2015.
For appreciation, the order dtd.5.5.2015 passed in W.P. (C ) No.5077/2014 and a
batch of cases as described above is quoted herein below:-

W.P.(C) NO. 5077 OF 2014
W.P.(C) No. 50772014 W.P.(C) Nos. 539 597 598 10872 1487 21461 &amp;
620 of 2013 W.P. (C) Nos. 5340 1857 17561 1438 22346 25355 &amp; 927 of

2012 and W.P.(C) Nos. 32023 32024 32030 32025 32026 29301 11112 32029
32028 32027 29053 28415 28414 25693 25692 &amp; 25694 of 2011.

C rm— et e — .-
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09. 05.05.2015 Since common questions of law involve in all the
writ petitions the same are taken up for analogous hearing.

Heard learned counsel for the petitioners Mr. B.P. Tripathy learned
Standing Counsel for the School and Mass Education Department and
learned counsel for the candidates, those who have passed the Vocational
course.

The grievance of the petitioners is that even though the petitioners

have undergone the C.T. training by virtue of their marks secured in +2

Examination but some other candidates have been engaged as Sikhya

Sahayak after obtaining the Vocational/Upasastri  certificates from the

C.HSE.

According to the petitioners’ smce those candidates had earlier
appeared in 2 Arts Sclence Commerce Exammatlon under C.H.S.E. as per
the Regulation they are not. entitled again to pursue the Vocational Course
and therefore the certificates obtained by them in the 2 V‘ocatioﬁal
examination are illegal.

In some of the writ petitions the petitioners who are engaged on the
basis of Vocational Certificates being issued with second show cause notices
have challenged the same and some of them have filed their replies.

This anomaly if any has to be reconciled and a decision has to be taken
by the recruiting authority.

In view of the above, the Collector-cum-C.E.O. S.S:A. Bhadrak is

directed to take a decision by taking into cOnsideratfio‘h the show cause reply

along with the enquiry report after supplying copy of the enquiry report to
the petitioners and affording reasonable opportunity of hearing to them.

It is needless to mention that if the petitioners have committed fraud
by submitting the +2 Vocational course certificates contrary to the CH.S.E.
Act and the Regulations then they shall be disengaged and consequently the
merit list shall be recast. The entire exercise shall be completed within a
period of three months from the date of receipt of the certified copy of this
order.

However this Court has not expressed any opinion on the merit of the
case.

The writ petitions are accordingly dispoéed of.

- -
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ME

Urgent certified copy of this order be granted as per rules.
B.P. Ray J.

16. That it is respectfully submitted that in pursuant to the aforesaid order
did.5.5.2015 of the Hon,ble High Court, both the groups appeared before the
Collector and submitted their respective grievances with documents. It is pertinent
to mention here that some of the eligible bonafied candidates filed a petition before
the Collector with a prayer that the earlier enquiry file be called for basing upon
which the disengagement notices to the fake Vocational candidates / Upasastri
candidates were issued and materials available in that record be considered along
with false undertakings. For appreciation, a copy of the said petition of the eligible
bonafide candidates is filed herewith as Annexure-8. Apart from that the
petitioners also filed various other documents including the false:undertakings
submitted by the fake Vocational candidates / Upasastri candidates and also other
documents, more particularly, the mass exclusion of all identical fake Vocational
candidates and Upasastri candidates, those were-excluded from the 2012 selection
for S.S. For appreciation, copies of the Rejection list in excluding all Vocational
candidates and Upasastri candidates from the selection of Sikashya Sahayak of the
years, 2012 of the very same District of Bhadrak are filed herewi.th"av'S'}f,:&Q:n'e;xzu‘qe‘-_Q'
series.

17. That it is respectfully submitted that apart from the above documents,
the petitioners also filed copies of the double certificates of the fake Vocational
candidates and Upasastri candidates before the collector. For appreciation, Copies
of double certificates of the Opp. Party Nos.4 and 5 are filed herewith as
Annexure-10 series. It is also relevant to mention here that in addition to the filing

of aforesaid documents, the petitioners have also filed a written note of submission

along with a list of citation of judgments with copies thereof, which are relevant in

-
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the context of engagement obtained by committing fraud / by deliberately
misrepresenting the fact and thereby taking advantage over other bonafide
candidates. A copy of the note of submissions along with a list of the citation of the
judgment of the Hon’ble High Court and Apex Court submitted before the

Collector are filed herewith as Annexure-11 series.

18. That it is respectfully submitted that the learned Collector without
considering all the aforesaid materials under Annexures-5, 6, 7,8,9, 10 & 11 series
and other documents available in the case record of Surekha Samal and other
similar batch of cases and also without considering the relevant provisions of the
CHSE Act and Regulétions and without considering the relied judgments of the
Hon’ble Apex Court and Hon’ble High Court, finally passed an order on 21.8.2015
holding inter-alia that the successful candidates (fake Vocational and Upasastri
candidates) have given an undertakings that they have not passed the +2 Arts,
Science and Commerce stream prior to the Vocational course is not correct rather
the same is an suppression of fact but this is not enough to disqualify successful
candidates and declare their recruitment as void. The Collector also gave a further
findings that as all those Vocational and Upasastri candidates have already put
around 4 to 5 years of service, for which, the learned Collector was nof inclined to
interfere in the recruitment of S.S. made in the year, 2011. With this observation,
the Collector disposed of tﬁe case without considering the aforesaid materials
submitted by the petitioners and without looking to the settled principles of law to
the extent that once engagement obtained undisputedly on committing fraud or by

giving misrepresentation of fact and also or in other words, by suppressing facts,

‘thereby taking advantage over others, at that juncture, their engagement as S.S. is

mullity in the eye of law. For appreciation, the impugned order dtd.21.8.2015 of the

Learned Collector, Bhadrak is filed herewith as Annexure-12. .
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19. That it is respectfully submitted that the petitioners on being aggrieved
by the aforesaid impugned order under Annexure-12 of the Learned Collector,
Bhadrak has filed this writ app]icatidn challenging the same on the following

among other grounds:-

(A) The impugned order and its findings are not sustainable in the eye of
law as the same stood contrary to the materials available in record and also
perverse being contrary to the settled position law.

(B) The impugned order and its finding are also bad in law as the same
stood violative of established fact and the provisions of the CHSE Act and
Regulations / Instructions.

(C) The impugned order is also not sustainable and tenable as the same has
been passed contrary t:.o..;hi’_s own finding recorded earlier thereby, issuea
disengagement notice. |

(D) The impugned order is also bad in law as in the instant case, the fact of
suppression of earlier prosecuting / passing +2 Arts/Science/Commerce
before taking admission to Vocational courses has already been established
and also at the stage of engagement, the _al.l;egagi'on of suppression of fact in
the guise of undertaking, has also been established. Despite: thét the finding
of the Learned Collector not to interfere in the recruitment of the year, 2011
is perverse and stood violative of the settled principles of law.

(E) The impugned order is also not liable to be sustained because of the
other reason that the learned Collector has ignored all materials & admitted
facts, more particularly, has deliberately avoided to consider the Annexure-4,
5, 6,7,89,10,11 and 13 series. In other words, had the Collector fairly

considered all those documents then certainly, such a finding as recorded in
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the impugned order in favour of fake Vocational and Upasastri candidates

would not have been arrived at. -

(F) The findings recorded by the Collector so far suppression of materials
fact is concerned, the same has been admitted to have been established
against the fake Vocational and Upasastri candidates, despite such findings,
there was no occasion to give clean cheat to such fake Vocational and
Upasastri candidates on the plea of 4 or 5 years of continuance as S.S.,
particularly when, their continuancé as’ S.S. was in accordance with the
interim protection of the Hon’ble High Court. The said findings of the
Collector holding inter-alia not to interfere in their continuance is perverse
and contrary to the law.

(G) That apart from the above, the findings of th@Cng@c‘t{Qt;th 10 interfere

in the aforesaid matter on the plea of 4-to 5 years continuance of all fake-

Vocational and Upasastri candidates is an erreneous finding because of the
simple reason, as per their own false undertakings, all those fake candidates
ought to have been disengaged and moreover in view of conditional
engagement givert by the Opp: Party No.2 -and 3 with.a clear condition that
they shall be terminated in the event any irregularities is found and as a
matter of fact, in the instant case, after enquiry when irregularity were
established, at that juncture, they ought to have been disengaged.

That it is respectfully submitted that apart from the aforesaid grounds,

the impugned order of the Collector is also untenable in view of the provisions of

the Orissa Higher Secondary Education Act, 1982 came into force w.e.f.7" day of

September, 1982 and also the regulations framed there under. The said Act

provided for establishment of Council means Council Higher Secondary Education

U/s-3 to regulate, control and developed Higher Secondary Education n the State.
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The Section -2(i) defines what Higher Secondary Course is and Section-2(j) defines
what Higher Secondary Education is. For appreciation, both the provisions are

quoted herein below:-

Section-2(i) - ;'Higher Secondary Course" means course ''immediately"
following the High School Certificate Course and covering a period of
two academic years which is provided for either in a College or a Higher

Secondary School and includes Arts, Science, Commerce and Vocational

Courses".

Section-2 (J)- "Higher Secondary Educati'on"'mearz'rs. such general and Vocational
Education forming in itself a complete | p'ui:'pos‘i‘v.e whole, which
immediately follows Secondary Education ‘a-s"ha-s; 'been defined in the
Orissa Secondary Education Act 1952 and i:mmedfiételry "precedes" a

stage of education controlled by any university".

21. That it is respectfully submitted that Section-30 prescribed that the
Got. is to frame first regulations dealing with admission, examination and grant of
certificate of Higher Secondary Course. Accordingly, Orissa Higher Secondary
Education Regulation, 1982 has been framed and subsequently same has been
amended by way of amendment Regulation 1983. The Chapt