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Order No.

9/?ISSb

IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1238 of 2023

State of Odisha and others .... Appellants

Mr. M.K. Khuntia, Additional Government Advocate
-versus-

Subhalaxmi Patro and another .... Respondents

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'RLE MISS JUSTICE SAVITRIRATHO

ORDER

05.10.2024

LA. No.3233 of2023

01. This matter is taken up through Hybrid mode.

2. For the reasons stated in this application, filing of certified copy

of the impugned order is dispensed with for the present. The

application is accordingly disposed of.

LA. No.3234 of2023

3. Issue notice to respondent No.l on the question of limitation by

Registered/Speed Post with A.D., making it returnable within four

weeks, requisites for which shall be filed within a week.

4. List this matter on 25.11.2024.

S. Behera

(ChakradhariSharan Singh)
Chief Justice

/
(Savitri Ratho)

Judge



IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1238 of 2023

State of Odisha and others .... Appellants

Mr. K.C. Kar, Government Advocate
-versus-

Subhalaxmi Patro and another .... Respondents
Mr. Siba Prasad Swain, Advocate for Respondent No.l

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRIRATHO

ORDER

25.11.2024

02. LA. No.3234 of2023

This matter is taken up through Hybrid mode.

2. Mr. Siba Prasad Swain, leamed counsel submits that he has

instruction to appear on behalf of respondent No.l and he shall file

his Vakalatnama in the Registry in course of the day.

3. List this matter on 02.12.2024.

4. Objection, if any, shall be filed in the meanwhile after serving a

copy of the same on leamed State counsel.

(Chakradnari Snaran Singh)
Chief Justice

(Savitri Ratho)
Judge

S. Behera/A Nanda



IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1238 of 2023

AppellantsState of Odisha and others

Mr. Bimbisar Dash, Addl. Government Advocate
-versus-

Respondents
Mr. S.P. Swain, Advocate (R/1)

Subhalaxmi Patro and another

CORAM:

HON’BLE THE CHIEF JUSTICE

HON’BLE MISS JUSTICE SAVITRIRATHO

ORDER
Order No. 02.12.2024

This matter is taken up through Hybrid mode.03.

LA. No.3234 of2023

2. Mr. S.P. Swain, learned counsel appearing on behalf of

respondent No.l undertakes to file an objection to the application

for condonation of delay in course of the day, after serving a copy

of the said objection on Mr. Bimbisar Dash, learned Additional

Government Advocate for the appellants.

3. List this matter on 10.12.2024. The objection shall be scanned

and incorporated in the digital record forthwith.

(Chakradlfari Sharan Singh)
Chief Justice

(Savitri Ratho)
Judge

SK Jena/Secy.
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IN THE HIGH COURT OF ORISBA: CUTTACK

Writ Appeat No. 1A of 2023

(Arising out 8£ WPC (OAC) No. 1275 of 2015
disposed of on 22.09.2022)’

STATE OF ODISHA & OTHERS .... PETITIONERS ¢
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- A-

SYNOPSYS

That, Smt. Subhalaxmi Patra, the present

respondent no.1, was appointed on contractual basis on

consolidated monthly remuneration of fixed amount

for a definiteperiod vide order dated 27.10.2004 of the

CDMO, Nabarangpur. The above said contractual

appointment does not provide that the present

respondent would be covered under the O.C.S

(pension) Rules , 1992 . She accepted the contract and

furnished necessary undertaking with certain terms and

conditions.

That the State Government took decision to

appoint such contractual employees on regular basis.

The date of regularization should be the First entry into

a civil post. In viewofthe decision of the Government

the present respondent no.] was regularized in the

service vide order dated 8.12.2006 of the C.D.M.O ,

Nabarangpur with effect from 05.12.2006. Further in

pursuance to the interim order dated 24.01.2011 and

interim order dated 10.03.2011 of the Hon'ble O.A.T ,

Bhubaneswar in OA No. 1668/2008 and OA No.

251/2011 32 numbers of MPHW(F), including the

present respondent no.1,were regularized with effect

from 16.08.2005 vide order dated 27.08.2011 of the

CDMO, Nabarangapur. The above modified date of

regularization also falls after 01.01.2005 , the date of

 



 

 

-B-

introduction of the new pension rules by way of

amendment and accordingly the present respondent

no.1 cannot be covered under the old pension rules as it

was prior to amendment of pension rules with effect

from 01.01.2005 by introduction of Rule-3(A) in 0.C.S

(pension) Rules, 1992.

That as present respondent na? entered into

regular establishment after 01.01.2005, She would be

covered under the Sub-Rule-4 to Rule-3 of the O.C.S

(Pension) Rules, 1992. Sub-Rule-4{ii) of Rule-3 of

the above said rules provide that “ In addition to the

above provision, each individual may also have a

voluntary tier-Il withdrawable account at his option.

This option is provided as General Provident Fund will

be withdrawn for employees recruited to the State

Government services with effect from the 1 January

2005. Government will make no contribution into this

account. In tier-IT system the individual may subscribe

10 % of his salary and these asscts would be managed

through exactly the above procedure. However, the

employees would be free to withdraw part or all of all

of second tier of money at any time. This withdrawable

account does not constitute pension investment and

would attract no special tax treatment.”

In view of the above said statutory mandate , the

present respondent no.] having been appointed to



 

 

regular establishment after 1° January 2005 would not

be entitled to opening of General Provident Fund

Account and even if the same has been opened that is

to be withdrawn as per the above said provision of the

Rules. In the present case as per the Sub-Rule-4(ii) of

Rule-3 of the O.C.S (Pension) Rules, 1992 , the

Accounts Officer. of the Office of the Principal

Accountant General vide letter dated 18.03.2015 (

under annexure-11 to the writ petition) communicated

to the Medical Officer , /C , C.H.C Sanmosigam ,

Dist.- Nabarangapur , to cancel the GPF account

numbers allotted to the employees working on

contractual basis prior to 01.01.2005 and regularised

after 01.01.2005. The above said communication ts in

compliance to a statutory provision i.e Sub-Rule-4(ii)

of Rule-3 of the O.C.S (Pension) Rules, 1992 and

accordingly thereis no illegality in the above said

communication.

Without considering the statutory provision of

law the Hon’ble Single Judge disposed of the WPC

(OAC) No.1275 of 2015 vide Order dated 22.09.2022

and the said order is under challenge in the present

 

  

 

Writ Appeal.

a“

Cuttack
Dtd399.05.2023 . aa

ADDL.GOVT. ADVOCATE
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~Dp-

LIST OF DATES AND EVENTS

27.10.2004- The Present Respondent was

appointed as a Mulia purpose Health Worker (Female)

on contractual basis by the C.D.M.O., Nabarangpug.

01.05.2005 - The New Pension Scheme was

introduced.

18.12.2006 - The services of the present respondent

was regularized and pursuant to dircction of the Odisha

Administrative Tribunal passed in OA No.251 of 2011,

the order of regularization was modified and given

effect from 16.08.2005.

04.03.2013 - The G.P-E.Account number was allotted

to the present respondent.

18.03.2015- The Principal Accountant Gencral

communicated to medical officer, Sanmosigam, Dist:-

Nabaranpur regarding cancellation of G.P.F. Account.

2015 - The present Respondent filed O.A No.1275 (c)

of 2015 challenging the cancellation of G.P.F Account.

The said Original Application was transferred to this

Hon’ble Court after abolition of the- Tribunal and re-

numbered as W.P.(c) No.1275of2015.

22.09.2022 - The Hon’ble Single Judge disposed

of the above said Writ Petition by quashing the Order



 

————-

did.18.03.2015 and further directing to maintain the

position of the Petitioner so far it relates to continuance

in the G.P.F. Scheme from the date of his

regularization.

2023 - The present Writ Appeal is filed

challenging the order dated 22.09.2022 passed in WPC

(OAC) No.1275 of 2015.

Cuttack
An) Lo of

Did:4 .05.2023 ADDL. GOVT. ADVOCATE

 



     

    

 

IN THE HIGH COURT OF ORISSA: CW TEA

Writ Appeal No. of 2023SSF? (i

(Arising out of WPC (OAC) No. 1275 of 2015
disposed of on 22.09.2022)

. Code No.

In the matter of : 310 F194
A memorandum of Appeal under Clause-
10 of the Letters Patent of Patna High
Court read with Article-4 of the Orissa
High Court Order, 1948;

ANN

Inoe matter of :

Preeanted hdBLZ023. An Intra-Court appeal challenging the
“ ~ order dated 22.09.2022 passed by the

' Hon’ble Single Judge of this Hon’ble

Registrar (Judicia!’ Court in WPC (OAC) No. 1275 of 2015.

AND
In the matter of:

1. State of Odisha represented through its
Commissioner —Cum- Secretary now

present Principal Sceretary to
Government, Department of Health and

: family Welfare, Secretariat Building,

At/PO: Bhubaneswar, Dist.: Khurda.

2. State of Odisha represented through its
Principal Secretary to Government,
Finance Department, At/PO:
Bhubaneswar, Dist.: Khurda. ,

Age
: 3. Director , Health and Family Welfare ; a .

Department, Heads of Department
Building, At/PO: Bhubaneswar, Dist.:

Khurda.

4. Chief District Medical Officer (CDMO),
Nabarangpur, At/PO/Dist.:-
Nabarangpur.

 



 

 Citta To

5. Medical officer in charge CHC ,
Sanamosingam , Dist.- Nabarangpur.

: Appellants
( Opposite Parties no.s 1,2,3,4 & 6 in
writ Petition)

-Versus-

1. Subhalaxmi Patro , aged about 48 years ,
daughter of Harihar Patro, resident of At:
Sankhari Street , P.O/Dist.- Nabarangpur, at
present working as Health worker (F) in an
kesharigada Sub-Centre under Sanamosingam 3
C.H.C in the districtofNabarangpur. ‘nlairut) vanes

(Petitioner the in writ Petition)

2. Principal Accountant General (A&E),

Odisha , ‘At/Po:- Bhubaneswar , Dist.- Khurda.

(O.P No.5 in the in writ Petition)

Respondents

n
e
d
?

(The matter out of which this present

appeal arises beforé thé Hon’ble Single

Judge in WPC (OAC) No. 1275 of 2015

disposed of on 22.09.2022)

The Hon’ble Chief Justice of Orissa

High Court and = His Lordship’s

companion Justices of the said Hon’ble

Court.



 <
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The humble Memorandum of appeal

on behalf of the Appellants named above;

MOSTRESPECTFULLYSHEWETH:

1. That, the Appellants seek to challenge the order

22.09.2022 passed in WPC (OAC)'No: 1275 of 2015

by Hon’ble Single judge of this Hon’ble High Court ,

where under the Hon’ble Single judge has passed the

following order:-

“Learned counsel appearing for the petitioner on

reiteration of the factual background indicated

hereinabove giving reference to the documents

appended here to further taking support.of the

judgment of the Tribunal in Original Application

No.98 of 2015 disposed of on 19.5.2017

confirmed by this Court in the case of State of

Odisha & Others Vs. Sanjulata Sethy & Others

in disposal of W.P.(C).No.22057 of 2019 and

further being affirmed hy Hon’ble Apex Court,

attempted to justify the claim involved hercin.

Learned counsel further also submitted that in

another development involving a judgment in

similar situation being carried up to Hon’ble

Apex Court, the Hon’ble Apex Court in disposal

of a batch of SLPs including Special Leave

Petition (C).No.23578 of 2012 and dismissal of
the State’s plea vide batch of review cases

f
o
a
e
P
u
m

P
r
h
e
,



 LK OR

including Review Petition (C) No. 2038 of2013.

Learned Counsel further taking support of this

judgment also to the case at hand, claimed above

judgment also taken care of in the disposal of

Original Application No.98 of 2015.

Learned Standing Counsel appearing for

the State taking this Court to the reasonassigned

in the counter affidavit in justification ‘of the

impugned order however did not dispute the

position of law involving very same issue not

only decided by the Tribunal in the above

Original Application but also decided through

the decision in Special Leave Petition

(C).No.23578 of 2012 and Review Petitipn (C)

No. 2038 of 2013.

Since the claim made here based on

settled position of law, without entering into the

factual aspect, this Court simply observes the

Finance Department orders herein also

‘impugned in the Original Application No.98 of

2015, The Tribunal after taking all the factual

aspects involved herein and further taking into

the developments through the above SLP(C) and

the Review settling the position in disposal of

Original Application No.98 of 2015, has come to

hold the orders at Annexure-11 and 12 also

being impugned herein were set aside, For there

is no dispute with regard to the position of law



 
 

on this aspect and as has already been settled

through the above judgment, this Court sets

aside the orders at Anneéxure-]1 and 12

respectively and allows the application directing

to maintain the position of the petitioner so far it

relates to continuance in the G.P.F. Scheme from

the date of his regularization. .

Copy of the order dated 22.09.2022

passed in WPC (OAC) No. 1275 of 2015 is

annexed herewith as ANNEXURE-L.

2. That the appellants are the functionaries of the

State of Odisha and the cause of action giving rise to

this writ appeal lies within the territorial jurisdiction of

this Hon’ble High Court.

3. That the present respondent as applicant had filed an

Original Application before the Odisha Administrative

Tribunal in O.A No. 1275(C) of 2015 challenging the

letter no. 1798 dated 18.03.2015 and letter no. 103

dated 08.04.2015 under annexure-11 and 12

Tespectively being ultravires to the article 14 and 16 of

the constitution of India and further seeking a

declaration that the applicant deemed to be continued

in old O.C.S (pension) Rule 1992 andentitled to all

service benefits under the said Rules. The above said

Original Application was transferred to this Hon’ble

3



 

Court after abolition of the Tribunal and re-numbered

as WPC (OAC) No. 1275 of 2015.

4. That it is humbly submitted that the case of the
present respondent in essence as narrated in the writ

petition is as follows:

4(a).That the applicant being a qualitied and ANM.

trained holder so also being a sponsoring candidate of

the Director of Family Welfare, Orissa as per the Penal

List maintaincd under the directorate was initially

appointed as Multi Purpose Health Worker (Female)

now known as Health Worker (Female) on contractual

basis against a regular vacant post of the C.D.M.O.,

Nabarangpur vide Order no.4711 dated 27.10.2004.

and accordingly posted at Sanomosingam, C.H.C. in

the district of Nabarangpur.

4(b). That when the applicant was appointed as such

in her respective post under the Sanomosingam C.H.C.:

under the administrative control of C.D,.M.O.,

Nabarangpur the Government circular vide Memo.

'No.9137 dated 15.04.2005 of the Respondent-1

regarding regularisation/ regular appointment of

contractual H.W.(f) working under the KBK/Non-KBK

district CDMOS and the letter no.9129 dated

11.08.2005 of the Respondent no.2 was remain in

force. But the Respondent no.4 illegally appointed the

applicant on contractual basis.



 
 

4(c). That it is submitted here that in pursuance to the

Annexure-2' and 3, the CDMOs of KBK and Non- °

KBK districts except the CDMO, Nabarangpur have

implemented the policy decision of the Govt. by

regularising / absorbing the contractual MPHW

(F)/HW (PF) working under their control in the existing

regular vacant post of HW (F) in which post they are

continuing on contractual basis from the date ofjoining

with the regular scale of pay of Rs.3200-4900/-. With

other allowances sanction by the Government.

4(d). That it is pertinent to mention here that after too

much persuasion lastly the Respondent no. 4 vide order

no.4787 dated 08.12.2006 regularized the services of

the applicant by appointing her as a HW (F) on regular

basis in a phased manner in the scale of pay of

Rs.3200-85-4900/- against the same post in which she

is continuing on contractual basis prior the issuance of

regularization order issued by the other KBK CDMOS.

So the applicant filed O.A.No.251 of 2011 before the

Odisha Administrative Tribunal, Bhubaneswar. As per

the order of the Odisha Administrative Tribunal,

Bhubaneswar dated 16.03.2011 again the service of the

applicant was regularized with effect from 16.08.2005

vide order No.5959 dated 27.08.2011 of the C.D.M.O.

Nabarangpur.

i

4

 



 

4(c). That applicant joined much prior to 01.01.2005

on contractual basis against a regular vacant post being

a trained and qualified candidate sponsored by the

Director of Family Welfare, Odisha. So the

Notification dated 17.09.2005 is not applicable in

respect of the applicant.

4(f). That the applicant has been treated as differently

because the amendment rule came into force with

retrospective effect and the employees belonging to

pensionable establishment under OldO.C.8.(Pension)

~ Rules 1992 even though the applicant joined the post

much prior the notification of amendment of

O.C.S.(Pension) Rutes.

4(g). That basing upon the amendment rules, the

Finance Department by its office memorandum dated

13.07.2006 introduced a new restructured defined

contribution pension scheme for the new entrants into

Government Service with effect from 01.01.2005 in

new pensionable establishment. According to the said

scheme no deduction can be made by any of the new

entrants to Government service towards G.P.F.

Scheme.

4(h). That the action of the respondents is giving

effect the notification at annexure-6 andthe‘office

memorandum vide Annexure-8 is quite illegal und

v
i
e
s

P
o
s
e
n

P
r
o
b
e
:

  



 

 

contrary to law since such an amendment of Pension

Rules 1992 having retrospective operation which has

the effect of taking away a benefit already available the

employees under the cxisting rules is arbitrary,

discriminatory und violative the Article 14 and 16 of

the constitution of India.

4(i). That the Government of Odisha in Labour and

Employment Department as per letter dated 21.05.2010

with connivance of Finance Department decided in

Odisha Employment Service officers directly recruited

in O.C.S. Examination 2000 and joined after

01.01.2005 have been exempted from the preview of

New Pension Scheme and these are allowed to cover

under Old O.C.S.(Pension) Rules 1992.

4(). That the Principal Account General allotted

G.P.F.No. to the applicant bearing G.P.F.A/C No.PHO

36658 and deducted Monthly installment from the

salary of the applicant which is clear from the annual

statement issued by the Asst. Accounts Officer.

4(k). That the G.P.F. was deducted from the

applicant's salary till end of the December 2014. It is

surprising and shocking that the Respondent No-5 has

issued a letter to the Medical Officer in Charge C.H.C.

Sanamosigam vide Letter No.1798 dated 18.03.2015

regarding cancellation of G.P.F. Account Nos. Basing

b
a
n
e
:
C
a
s
a

P
o
n
d
r
,
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upon that letter the M.O. in charge CHC,
Sanamosigam, Nabarangpur has issued a Letter to the

applicant bearing letter No.103 dated 08.04.2015
regarding cancellation the G.P.F. account number.

A(). That it is humbly submitted that the cancellation
of G.P.F. Account Number of the applicant under
Annexure 1 land 12 is quite illegal and contrary to law

and as such the same is liable to be quashed.

4 (m). That it is humbly submitted that the applicant

was appointed as Multi Purpose Health Worker (F) on

contractual basis against a regular vacant post prior to

01.01.2005 when the New Pension Rules come into

force. So the service of the applicant covers under the

Old O.C.S.(Pension) Rules 1992. Therefore the
cancelation of the G.P.F. Account number under

annexure 11 and 12 ig quite illegal, arbitrary, and

contrary to law as such the same is liable'to be

quashed.

Copy of the writ petition bearing WPC (OAC)

No. 1275 of 2015 is filed herewith and marked as

Annexure-2,

5. That it is humbly submitted by the present appellants

that Smt. Subhalaxmi Patra, the present respondent

no.l, was appointed on contractual basis on

|
3
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consolidated monthly remuneration of fixed amount

for a definite period vide order dated 27.10.2004of the

CDMO, Nabarangpur. The above said contractual

appointment does not provide that the present

respondent would be covered under the O.C.S

(pension) Rules , 1992 . Sheaccepted the contract and

furnished necessary undertaking with certain terms and

conditions.

Copy of order dated 27.10.2004 of the CDMO,

Nabarangpur is filed herewith and marked as

Annexure-3.

6. That it is humbly submitted that the State

Government as a model employer took decision to

appoint such contractual employees on regular basis.

The date of regularization should be the First entry into

a civil post. In view of the decision of the Government

the present respondent was regularized in the service

vide order dated 8.12.2006 of the C.D.M.O ,

nabarangpur with effect from 05.12.2006.

Copy of order dated 08.12.2006 is filed herewith

and marked as Annexure-4,

7. That it is respectfully submitted that while matter

stood thus in pursuance to the interim order dated

24.01.2011 and interim order dated 10.03.2011 of the

Hon'ble O.A.T , Bhubaneswar in OA No, 1668/2008

and OA No. 251/2011 32 numbers of MPHW(F) were



 

 

regularized with effect from 16.08.2005 vide’ order
dated 27.08.2011 of the CDMO, Nabarangapur. The

above modified date of regularization also falls after

01.01.2005 , the date of introduction of the new

pension rules by way of amendment and accordingly

the present respondent no.1 cannot be covered under

the old pension rules as it was prior to amendment of

pension rules with effect from 01.01.2005 by

introduction of Rule-3(A) in O.C.S (pension) Rules ,

1992.
'

Copy of order dated 27.08.2011 of CDMO,

Nabarangpur is filed herewith and marked as

Annexure-5.

8. That Prior to appointment of' the petitionér( present

respondent no.1) on regular basis in the year 2005,

State Govt. took a policy decision to amend the OCS

(Pension) Rules, 1992 and accordingly the O.C.S

(pension) Rules , 1992 was amended by way of

insertion of Rule-3(A) in the O.C.S (pension ) ‘Rules.
The present respondent no.1 has not challenged the

validity of amended provision of the O.C.S( pension )

Rules, 1992 before the Hon'ble Court,

9. That it is respectfully submitted that the present

respondent no.| has relied upon the benefits extended

to the work-charged employees. In response to same it

is humbly submitted that theWork-charged employees

+
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are. engaged in engineering establishments. They are

govemed under the Orissa Work Charged Employees

(Appointment and Conditions of Service) Instructions,

1947 which deal with service conditions such as pay

leave, retirement and disciplinary proceedings. Such

employees get salaries as like: as Government

employees. Contractual engagement differs from a

work- charged employees. Further , it is humbly

submitted that by way of an amendment to newly

introduced Rule-3(A) of the O.C.S (pension) Rules,
1992 vide notification dated 4.9.2015 ,it has been
provided as follows:

“ Provided that above provisions shall not apply

to the persons who are appointed under job-

contract and work-charged establishment prior

to 01.01.2005 and brought over to the regular

' establishment on or after 01.01.2005.”

It is humbly submitted that in view of above statutory

amendment the job-contract and  work-charged

employees those have been regularized: after

01.01.2005 will not be covered under the new pension

scheme, rather they would be covered under the old

pension rules , as it was prior to amendment.

10. That it is humbly submitted that Job-contract

employees are engaged in Survey, Settlement & Map

Publication and Consolidation Manual. Such

employees are different from Contractual employees

3
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and benefits of coverage of the pre-amended pensivii
rule has been given to them as per the provisions of the
0.C.S (pension) Rules, 1992 .

11. That it is humbly submitted that in the case of
Staff Nurses orders passed by the Learned Tribunal
present a mismatch. In some cases the Learned

Tribunal passed order to regularize the employee

retrospectively where in other cases the claim is
allowed in the ratio of Harbans Lal-vrs- State of
Punjab case.

12. That it is humbly submitted that the exemplified
case related to provisions of Punjab Civil Service

Rules Vol-II where the employees was a work- charged

employee. The direction of the court lays stress upon
counting of work charged period with regular service.
On the other hand the employees herein were engaged
on contractual basis with fixed remuneration for a

fixed period renewable from time to time as per the

agreement.

13. Provisions of Punjab Civil Service Rules are not
identical with those of OCS (Pension) Rules, 1992.

Hence the ratio of judgment or the principle upon
which the question before the Court of Law is decided
seems to be inappropriate precedent having no binding

effect.
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14. The employees to be covered under the NPS

shall not be eligible to get the benefit of the GPF.

Cases where the GPF account has been opened

erroneously against the specific guidelines issued by

the Finance department and definite principle of State

Government the deposit has rcfunded with interest as

per provisions of FD circular No. 12750/ F dtd.

25.02.2010.

15. That it is pertinent to mention here that the very

self same issue regarding giving benefit to the

Swechhasevi Sikshya Sahayak , those are initially

appointed on contractual basis and subsequently

regularised after 01.01.2005 was before the Division

bench of Hon'ble High Court of Orissa in W.P.(C)

Nos. 11156, 11157, 11158 and 11159 of 2013, wherein

the Hon’ble High Court of Orissa confirming the

judgment passed by the Hon’ble Odisha Administrative

Tribunal, Cuttack Bench, Cuttack in O.A. Nos.

3351(c), 3348(c), 3347(c), and 3352(c) of 2012 held as

follows:

“As discussed hereinabove paragraphs,

Swechhasevi Sikshya Sahayak is engaged on

contractual basis as per the scheme on certain

terms and conditions annually. The engagement

was only renewed after satisfactory completion

of the period of engagement by the competent

j
<
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authority. ‘lhey are being paid honorarium by
the Zilla Parishad and they are not coming under

“‘ any pay rules. Since their engagement was

schematic and they were appointed as regular

primary school teacher after 01.01.2005, rightly

the Tribunal observed that they are not to be

covered under Orissa Civil Service (Pension)

Rules, 1992 and General Provident Fund

(Orissa) Rules, 1938.

This court finds no error in the impugned

order. Thus, we are not inclined to interferewith

the same in exercise of the jurisdiction conferred

under Article 227ofthe Constitution of India.”

In view of the above law laid down by the

Hon’ble High Court of Orissa in self same issue the

writ petitioner (present respondent no.1) is not entitled
to get the benefit under the old pension rules as it was

prior to amendment with effect from 01.01.2005 to the

O.C.S (pension ) rules , 1992.

16. The contractual employment is meant for

definite period. Basing upon performance, efficiency

and conduct of the engaged person the period can be
renewed from time to time. In order to safeguard the

person's service security and recognize his engagement

state has formulated a set of rule in GA & PG
Department Notification No. 32010/Gen dated

‘12.11.2013. As per Article 310(2) of the Indian

ta]
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Constitution State Government has power to create

temporary posts with contractual engagement. Such

cngagement cannot be construed as continuous ih State

of Orissa-vrs-Chandra Sekhar Mishra (2002) 10 SCC
583 the Hon'ble Cotirt observed that the Respondent

was only a contractual employees, there could be no

question of being granted the relief of being directed

to be appointed as a regular employee.

6. That it is humbly submitted that the Hon'ble Single

Judge disposed of the above said writ petition without

proper appreciation of facts and laws invulved,in the

case vide order dated 22.09.2022 with the following

order:

“Learned counsel appearing for the petitioner on

reiteration of the factual background indicated

hereinabove giving reference to the documents

appended here to further taking support of the

Judgment of the Tribunal in Original Application

No.98 of 2015 disposed of on 19.5.2017

confirmed by this Court in the case of State of

Odisha & Others Vs. Sanjulata Sethy &“Others

in disposal of W.P.(C).No.22057 of 2019 and

further being affirmed by Hon’ble Apex Court,

attempted to justify the claim involved herein.

Learned counsel further also submitted that in

another development involving a judgment in

similar situation being carried up to Hon’ble
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Apex Court, the Hon’ble Apex Court in disposal

of a batch of SLPs including Special Leave

Petition (C).No.23578 of 2012 anddismigsal of

the State’s plea vide hatch of review cases

including Review Petition (C) No. 2038 of 2013.

Learned Counsel further taking support of this

judgment also to the case at hand, claimed above

judgment also taken care of in the disposal of

Original Application No.98 of 2015.

Learned Standing Counsel appearing for

the State taking this Court to the reason assigned

in the counteraffidavit in justification of the

impugned order however did not dispitte the

position of law involving very same issuc not

only decided by the Tribunal in the above

Original Application but also decided through

the decision in Special Leave Petition

(C).No.23578 of 2012 and Review Petition (C)

No. 2038 of 2013.

Since the claim made here based on

scttled position of law, without entering into the

factual aspect, this Court simplyobserves the

Finance Department orders herein also

impugned in the Original Application No.98 of

2015. The Tribunal after taking all the factual

aspects involved herein and further taking into

the developments through the ahove SLP(C) and

the Review settling the position in disposal of
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Original Application No.98 of 2015, has come to

hold the orders at Annexure-11 and 12 also

being impugned herein were set aside. For there

is no dispute with regard tothe position ‘of law

on this aspect and as has already been settled

through the above judgment, this Court scts

aside the orders at Annexure-1]1 and 12

respectively and allows the application directing

to maintain the position of the petitioner so far it

relates to continuance in the G.P.F. Scheme frum

the date of his regularization.

_. Being aggrieved by the above said order dated

22.09.2022 passed in WPC (OAC) No. 1275 of

2015, the present appellants challenge the same on

following amongst other

GROUNDS

A) For that, the impugned order is wrong, illegal,

erroneous, arbitrary , contrary to law and as such the

same is liable to be set aside.

B) For that the Hon’ble Single Judge has disposed of

the writ petition without considering the grounds taken

in the counter affidavit without giving any findings as

regards the entitlement of the present respondent no.1
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under the old pension rules » 1992 and without taking
into considerationofthe provisions of O.C.S {pension )
Rules , 1992 as amended with effect from 01.01.2005

by way of introduction of Rule-3(A) to the
0.C,S(pension) Rules , 1992,

C) For that it is humbly submitted that Smt.
Subhalaxmi Patra, the present respondent no.1, was
appointed on contractual basis on consolidated monthly
remuneration of fixed amount for a definite period

vide order dated 27.10.2004 of the CDMO,
Nabarangpur. The above said contractual appointment

does not provide that the present respondent would be

covered under the O.C.S (pension)Rules , 1993 . She

accepted the contract and furnished necessary

undertaking with certain terms and conditions.

D) For that it is humbly submitted that the State

Government took decision: to appoint such contractual

employees on regular basis. The date of regularization

Should be the First entry into a civil post. In view of the

decision of the Government the present respondent

no.| was regularized in the service vide order, dated

8.12.2006 of the C.D.M.O , Nabarangpur with effect

from 05.12.2006. Further in pursuance to the interim

order dated 24.01.2011 and interim order dated
10.03.2011 of the Hon’ble O.A.T » Bhubaneswar in

OA No. 1668/2008 and OA No, 2751/2041 32 numbers
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of MPHW(F), including the present

ho.1,were regularized with effect from 16.08.2

order dated 27.08.2011 of the CDMO, Nabarangaput

‘The above modified date of regularization also falls

after 01.01.2005 , the date of introduction of the new

pension rules by way of amendment and accordingly

the present respondent no.1 cannot be covered under

the old pension rules as it was prior to amendment of

pension rules with effect from 01.01.2005 by

introduction of Rule-3(A) in O.C.S (pension) Rules ,

1992.

£) For that it is humbly submitted that rule-3 of the

O.C.S (Pension) Rules, 1992 provides the applicability

of the rules. The relevant contents of the rule for the

purpose of present case are reproduced below for kind

appreciation ofthis Hon’ble Court.

“ Rule-3.Application- (1) Save as otherwise

provided in these rules, these rules shall apply to

Government servants , appointed in posts and

services in connection with the affairs of the

State which are born on pensionable

establishment , but shall not apply to —

(a) Persons in casual and daily rated

employment,

(b) Persons paid from contingencies;
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“(c) "Persons entitled to the benefit of

Contributory Provident fund;

(d) Members of all India services;

(e) Persons employed on contract except when

the contract provides otherwise;

(f) Persons whose terms and conditions of

service are regulated by or under the provisions

of the Constitution or any other law for the time

being in force,”

The above said rules at Rule-3( 1)(e) provides that the

0.C.S Pension Rules , 1992 will not be applicable to

contractual employees except when the contract

provides otherwise. In view of the above, -if the

contractual appointment provides for that, then the

contractual appointees would be covered under O.C.S

(Pension) Rules, 1992, if the contractual appointment

does not provide that, then they will not be covered

under the O.C.S (Pension) Rules, 1992. Since the

petitioner’s order of contractual appointment does not

provide that she will be covered under the O.C.S

(Pension) Rules, 1992 accordingly the contractual

periodofthe serviceofthe petitioner was under a non-

pensionable establishment.

F) For that it is humbly submitted that while the

petitioner was continuing as a MPHW(F) on



 

 

contractual basis then by way of an amendment Sub-

Rule-4 to Rule-3 was introduced to O.C.S (Pension)

Rules, 1992. Which provided that “ Notwithstanding

anything contained in these rules , all persons under the

Government of Odisha with effect from the 1% day of

‘ January 2005 shall not be eligible for pension as

defined under Sub-Rule(!) of Rule 3 of the said rules

but shall be covered by the defined contribution

Pension Scheme as specified below:”

G). For that it is humbly submitted that in viewof the

above said amendment to O.C.S (Pension) Rules, 1992

‘any person appointed under the Government after

01.01.2005 will not be eligible for pension as defined

under Sub-Rule (1) of Rule 3, but will be eligible for

defined Contribution Pension in the manner defined in

Sub-Rules-(4) (i),Gi) and (iii) of the O.C.S (Pension)

Rules, 1992. It is apposite to mention here that the

contractual period of service of the present respondent

no.l was non-pensionable and She would have been

covered under pre-amended pension rules, had she

entered into the regular establishment prior to

01.01.2005.Since the present respondent no.1 entered

into. the regular establishment after 01.01.2005, she

would be covered under the Sub-Rule-4 to Rule-3 of

the O.C.S (Pension) Rules, 1992 and she would get the

pension in the manner prescribed there under.
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H). For that it is humbly submitted that as present

respondent no.! entered into regular establishment

after 01.01.2005, She would be covered under the

Sub-Rule-4 to Rule-3 of the O.C.S (Pension) Rules,
1992. Sub-Rule-4(ii) of Rule-3of the above saidrules

provide that “ In addition to the above provision, each

individual may also have a voluntary‘tier-II

withdrawable account at his option. This option is

provided as General Provident Fund will be withdrawn

for employees recruited to the State Government

services with effect from the 1* January 2005. ¢
Government will make’ no contribution into this

account. In tier-If system the individual may subscribe

10 % of his salary and these assets would bemanaged

through exactly the above procedure. However, the

employees would be free to withdraw part or all of all

of second tier of money at any time. This withdrawable

account doés nol constitute pension investment and

would attract no special tax treatment.”

In view of the above said statutory mandate , the

present respondent no.l having been appointed to

regular establishment after 1* January 2005 would not

be entitled to opening of General Provident Fund

Account and even if the same has been opened that is

“to be withdrawn as per the above said provisionof the

Rules. In the present case as per the Sub-Rule-4(ii) of

Rule-3 of the O.C.S (Pension) Rules, 1992 , the
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Accounts Officer of the Office of the Principal

Accountant General vide letter dated 18.03.2015 (

under annexure-11 to the writ petition) communicated

to the Medical Officer , VC , C.H.C Sanmosigam ,

Dist.- Nabarangapur , to cancel the GPF account

numbers allotted to the cmployees working on

. contractual basis prior to 01.01.2005 and regularised |

after 01.01.2005. The above said communication is in

compliance to a statutory provision i.e Sub-Rulc-4(ii)

of Rule-3 of the O.C.S (Pension) Rules, 1992 and

accordingly there is no illegality in the above said

communication.

I). For that it is respectfully submitted that the

services of the present respondent no.1 was

regularised with effect from 16.08.2005. After such

regularisation the present respondent no.1 entered into

the regular establishment and she would be covered

under the O.C.S (Pension) Rules, 1992 as it was on the

date of her regularisation. As on the date of

regularisation of the petitioner, the O.C.S (Pension)

Rules, 1992 had already undergone an amendment by

insertion of Sub-Rule-4 to Rule-3 , the present

respondent no.1 is covered by Sub-Rule-4 to Rule-3

and cannot be covered by the provisions of rules as it

was prior to insertion of Sub-Rule-4 to Rule-3.

J). For that it is humbly submitted that right to get

pension and Sub-Rule-4(it) of Rule-3 of the O.C.S
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(Pension) Rules, 1992 flows from statute. In absence of

any provision under the statute for the same no

employee can have any right for pension and Sub-

Rule-4(ii) of Rule-3 of the O.C.S (Pension) Rules,
1992. ‘the present respondent no.1 is only entitled for

the benefits as contemplated under the statute. In the

present case the petitioner is only entitled to the

benefits as stipulated in Sub-Rule-4 of Rule-3, of the

O.C.8 (Pension) Rules, 1992 and nothing beyond that.

K). For that it is humbly subsritted that the law is well

settled that one is not entitled to any benefits contrary

lo statute as the right flows trom the statiite . In the

present case Sub-Rule-4(ii) of Rule-3 of the O.C.S

(Pension) Rules, 1992 provides even for withdrawal of

GPF account of an employee who has been appointed

to Government service after 1* January 2005 and

accordingly the communication vide letter|dated

18.03.2015 of the Accounts Officer of the Office of

the Principal Accountant General has been issued :

which is in complianceofthe provisions of statute.

L). Far that it is humbly submitted that as per order

of Govt. of Odisha, Finance Department vide No. Pen

240/2013/35655/F dated 29.11.2013 the contractual

appointee consequent upon their regularization after

01.01.2005 arc no way entitled to be covered under

OCS( Pension) Rules, 1992 and GPF Rules 1938. They

are to be covered under newly contributory pension
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scheme 2005. So cancellation of the GPF account of

the present respondent no.! is justified and in

cosonalnce with law.

M). For that it is humbly submitted that the Govt. in

exercise of the powers conferred under Article 309 of

the Constitution of India have introduced the Odisha

Civil Services (Pension) Amendment Rules,2005

which interalia contended that all persons appvinted

under the Govt. of Odisha with effect from 01.01.2005

shall not be eligible for pension but shall be covered

by the defined contribution Pension Scheme. Besides

that Govt. also introduced the General Provident Fund

(Odisha) Amendment Rules,2007 vide Finance

Department Notification dated.31.08.2007 which

interalia provides that the General Provident

Fund(Odisha) Rules,1938 shall not apply to Govt.

Servants appointed on or after 01.01.2005 to services

and posts in connection with the affairs of the State,

either temporarily or permanently.

In the event of introduction of New Pension .

Rule with effect from 01.01.2005, Finance

Department vide their order dated.29.11.2013 issued

clarification that contractual appointee consequence

upon their regularization after 01.01.2005 are no way

entitled to be covered under OCS(Pension) Rule, 1992

and GPF Rule, 1938.
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N) For that it is humbly submitted that the very self
same issue regarding giving benefit (o the Swechhascvi

Sikshya Sahayak , those are initially appointed on

contractual basis and subsequently regularised after

01.01.2005, was before the Division bench of Hon’ble

High Court of Orissa in W.P.(C) Nos. 11156, 11157, .

11158 and 11159 of 2013, wherein the Hon’ble High

Court of Orissa confirming the judgment passed by the

Hon’ble Odisha Administrative Tribunal, Cuttack

Bench, Cuttack in O.A. Nos. 3351(c), 3348(c),

3347(c), and 3352(c)of2012 held as tollows:

“As discussed hereinabove’ paragraphs,
Swechhasevi Sikshya Sahayak is engaged on

contractual basis as per the scheme on certain

terms and conditions annually. The engagement

. was only renewed after satisfactory completion

of the period of engagement by the competent

authority. They are being paid honorarium by

the Zilla Parishad and they are not coming under

any pay rules. Since their engagement was

schematic and they were appointed as regular

primary school teacher after 01.01.2005, tightly

the Tribunal observed that they are not to be

covered under Orissa Civil Service (Pension)

Rules, 1992 and General Provident Fund

(Orissa) Rules, 1938.

This court finds no error in the impugned

order. Thus, we are not inclined to interfere with
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the same in exercise ofthe jurisdiction conferred

under Article 227 of the ConstitutionofIndia.”

In view of the above law Jatd down by the

Hon’ble High Court of Orissa in self samc issue the

writ petitioner (present respondent no.1) is not entitled

to get the benefit under the old pension rules as it was

"prior to amendment with effect trom 01.01.2005 to the

O.C.S (pension ) rules , 1992.

O) For that it is humbly submitted that the Hon’ble

single Judge taking into consideration the orders

passed by the Hon’ble Odisha Administrative Tribunal

in O.A No. 98/2015 and the order passed by this

Hon’ble Court in W.P(C) No. 22057/2019 , confirming

the order passed by the Hon’ble Tribunal as well as the

order passed by the Hon'ble supreme Court in SLP(C)

No. 23578/2012 and order passed in Review Petition

(C) No. 2038 of 2013 allowed the writ petition filed by

the present respondent no.1 although in non of the

above said orders the provisions of amended'O.C.S

(pension) rules have been interfered with and in

absenceofinterference with the amended provisions of

O.C.S (pension) rules , the amended provisions are still

in vogue and accordingly the above said orders are per-

in curium and cannot be treated as precedent.

P) For that it is humbly submitted that the Hon’ble

single Judge relied upon the order of the Hon’ble
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Tribunal passed in O.A No. 98 of 2015 and O.A No.

169 of 2015. In the above said order the Hon’ble

Tribunal passed the order only relying upon the

judgment of the Hon’ble Punjab and Haryana High

Court in the case of Harbans Lal vrs. State of Punjab

and in that case the Hon’ble Punjab and Haryana High

taking into consideration the Punjab civil Services

Rules. But , the claim of the present respondent no.1

is to be considered as per the amended provisionof the

O.C.S (pension ) rules, 1992 , which was not the

subject matter before the Han’ble Punjab and Haryana

High and accordingly the said judgment has no

applicability in the present case.

Q) For that it is humbly submitted that the Hon’ble

Single Judge has further relied upon the order of this

Hon’ble High Court passed in W.P(C) No. 22057 of

2019 » Wherein the State of Odisha had challenged the

order of the order dated, 15.05.2017 of the Hon’ble

Tribunal passed in O.A No.98 of 2015 , but the above

said writ petition filed by the State was dismissed on

the ground of delay and latches. As the writ petition

was dismissed on the ground of delay and latches

without any consideration on the merit of the case

accordingly the doctrine of merger is not attracted and

there is no declaration of law to be followed as a

precedent. The Hon’ble single Judge without

examining the above said legal aspect passed the
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impugned order which is not-sustainable ion the eye of

law. , '

R) For that it is humbly submitted that as per the

settled position of law that an order passed contrary to

statute cannot be treated as a precedent. Further,

although the G.P.F account of the prescnt respondent

no.] was erroneously opened, but the same has been

subsequently cancelled as there is estoppels against

law.

S) For that it is humbly submitted that the ordet dated

22.09.2022of the Hon’ble single Judge passed in WPC

(OA) No. 1275 of 2018 is against the mandates of

Stalute and accordingly cannot sustain Judicial scrutiny

of this Hon’ble Court.

J) For that in view of the aforesaid facts and

circumstances, the impugned order passed by the

Hon’ble Single Judge is illegal , not in consonance

with law and is liable to be quashed.

U) For that the appellants crave leave to urge any

other ground / grounds or rely on any other document

at the time of hearing.
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V) ‘For that the impugned order is otherwise bad,

illegal and contrary to the materials on record and as

such the same is not’sustainable in the eye of law.

PRAYER

Under these circumstances the Appellants most

humbly pray that this Hon’ble court be graciously

pleased to admit this appeal, call for the records and

after hearing the parties be pleased to set aside the

impugned order 22.09.2022 passed in WPC (OA) No.

1275 uf 2015 vide Annexure-1.

And further be pleased to pass any other order/

orders as thig Hon*ble Court deem just und proper.

And for this act of kindness, the appellants as in

duty bound shall ever pray.

  

. BY THE APPELLANTS
TE

CUTTACK. , oA
DATE: 6 a3 Additional Govt. Advocate

: CERTIFICATE
Certified that the grounds set forth above are

good grounds and [ undertake to support the appellants

at the time of hearing.

Further certified that cartridge papers are not

readily available.

CUTTACK.
OE es

DATE: ates las Additional Govt.|Advocate

Gages eqntra Gauge.
; EXNO-0-696/4¢9

MOD - 16376969

  



 
 

Order No,

01

 

An owexzee-1

IN THE HIGH COURT OF ORISSA AT CUTTACK

WPC (OAC) No. 1275 of 2015

Subhalaximi Patro see Petitioner

Mr. S. Patra, Adv.

-Versus -

State ofOdisha and others “veee Opposite Parties

State Counsel

CORAM:
' DR. JUSTICE B.R. SARANGI

  

  

  

i Mihe case iswile applicant being a

ANI Teinig holder areSelected in a dif

*MPHW (F) on contractual

ly constituted selection

¢ sffinuing as such in the ycar 2006
the service of the petitioner was regularized and by the time of filing

of the Original Application, the petitioner was continuing as a regular

employee. While the petitioner was continuing as a contractual

employee, State Government issucd a notification dated 17.09.2005

introducing a new re-structured defined contribution pension scheme

for the new entrants in the State Government service with cffect from

01.01.2005. While matter stood above, there arose some doubt in the

matter of implementation of such circular, clarification appears to
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have been issued to all Departnents of the Government vide

intimation dated 04.04.2007 indicating therein that the cases of

employees would be governed in terms of OCS Pension Rule, 1992

and existing GPF(O) Rules. It is after such clarification is issued, the

respondent-opposite party no.3 vide letter dated 20.09.2011 issued

instruction to all Chief District Medical Officers of the State directing

therein for deduction of G.P.F. deduction of the staff under their

control and those who were appointed on contractual basis prior to

01.01.2005 and brought over on regular basis after 01.01.2005. It is

pursuant to such clevelopments, petitioner was provided with G.P.F.

number and the petitioner was continued to be a G.P.F. subscriber, It

is while the matter stood thus, the opposite party no.5 issued a letter _

dated wot tse hash » the G.P.F. Account number in

Sa he ee .
respect of the piaveed who#ar& continuing on contractual basis

etitioner being aN such direction of

the o ositgparty "oats fe Sine On ‘pplication involved
f 4Prenteraini prion appearsby interim      

 

the faQgual background. BPeeewxeps teference to the

ee ? here to eRe ort ofthe judgment of

the TribunaeG} Assy io of 2015 disposed of on

19.5.2017 coo a sythincontenin the case of State of Odisha &

of

W.P.(C).No.22057 of 2019 and further being affirmed by Hon’ble

Others Vs. Sanjulata Sethy & Others in disposal

Apex Court, attempted to justify the claim involved herein. Learned

counsel further also submitted that in another development involving

a judgment in similar situation being carried up to Hon’ble Apex

Court, the Hon'ble Apex Court in disposal of a batch of SLPs

including Special Leave Petition (C).No.23578 of 2012 and dismissal

of the State's plea vide batch of review cases including Review
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Petition (C) No. 2038 of 2013. Learned Counsel further taking

 

support of this judgment also to the case at hand, claimed above

judgmentalso taken care of in the disposal of Original Application

No.98 of 2015.

| 6. Learned Standing Counsel appearing for the State taking this

Court to the reason assigned in the counter affidavit in justification of

the impugned order however did not dispute the position of law

involving very same issue not only decided by the Tribunal in the

above Original Application but also decided through the decision in

Special Leave Petition (C).No.23578 of 2012 and Review Petition (C)

No, 2038 of 2013.

ean Since the claim made here based on settled position of law,

without entering intgsthe*factual.aspect, this Court simply observes

the Finance pépart ent ders neeimpugned in the Original

song gon 2015. me‘Tribtina?ane aking all the factual> boas

   foo 3No.98 of2015,5, haskcome to hold thedisposal of Original Ap f

orders at Annexure-!1 iat 12,also being impugned herein were set

oars
aside eohtinere iis nodisputewi ihegard to théposition of law on this

 

aspectyand as hasalready,been,settled through the above judgment,

this Couit. sets aside theorders at Annexure,f{ and 12 respectively

and allows the.sores Sickie! to,mfaintain the position of the

petitioner so far it relatesstoxcontinuance in the G.P.F. Scheme from

the date of his regularization.

 

8. The writ petition succeeds.

Ashok : (Dr. BR. Sarangi)

Judge
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IN THE ODISHA ADMINISTRATIVE TRIBUNAL: CUTTACK BUNCH:

CUTTACK.

O.A.No, {27-510} of 2015

~

An application under Section 19 of the

In the matter of:

Administrative Tribunal Act, 1985;

And

In the matter of:

Subhalaxmt Patro, aged about 41

years,D/O.Harihar Patro, Resident of At
Sankhari Street, P.O/Dist.- Nabarangpur, At
present working as Health Worker (F) In

Keshariguda Sub-Centre under Sanamosingam

C.H.C.in the District of Nabarangpur.

arenes Applicant.

- Versus -

1, State of Odlsha, represented through

i’s Commissioner -cum- Secretary,

Ocpartment Of Health and Family

Welfare, Secretariate Building, At/P.0.-

TRUE COPY pIYESTED Bhubaneswar, Dist.- Khurda.

. 2. State of Odisha, represented through

the Principal Secretary to Government,

  
ani

Finance Department, At/P.0.-ChiefDistrict on
Public Healt \ r Bhubaneswar, Dist.- Khurda.Nabarangpu :

3. Cirector, Health and Family Welfare

Department, Heads of Department

Bullding, At/P.0.- Bhubaneswar, Dist,-

Khurda.

 

 



 

 

4. Chief District Medical Officer {CDOMO),

Nabarangpur, ©. * At/P.0./Dist.-

Nabarangpur.

S. Principal Account General (A&E),

Odisha. At/P.O. - Bhubaneswar, Dist. -

Khurda. ,

6, Medical Officer in Charge CHC,

Sanamosingam,At/P.O0.
-Sanamosingam, Dist. - Nabarangpur.

i

. . deeeee Respondents.

DETAILS OF APPLICATION

1. Particulars of the Applicant : As per cause title portion

Address for correspondence: - Mr. Srinivas Patra, Advocate, Plot No.

F/659, Sector: 6, CDA, Cuttack- 14.

2. Particulars of the Respondents : As per cause title.

3. Particulars of the order agalnst which Application Is made :

 
|

The application Is against the following order:~
. 1

1

1) Order : 1798 and 103.

opy ATTESTED
RUE c il) Date > 18,03.2015 and 08.04.2015.

7
Il) Passed by: Respondent No.4 and 5

an gee seas waive ty) Subject in brief:

GH tie HS gat

Pub abe nage
That the applicant challenges the order of the Respondent

no.4 and 5 dated 18.03.2015 and 08.04.2015 for not deducting

the G.P.F. and not covering the service of the applicant under old

0.C.S. (Pension) Rule 1992 and also challenges the notification

dated 17.09.200Sand 13.07.2006 fixing the cut off date

retrospectively for new pension rule to be given cffect to wet.



 
 

Ter gt ‘ . vet . ia

 

35-

01.01.2005 and also claiming to be covered under Old O.C.S.

(Pension) Rules 1992.

a. Jurisdiction of the Tribunal:
 

The applicant declares that the subject matter of the application

is within the jurisdiction of this Hon'ble Tribunal.

5. Limitation:

The Applicant further declares that the subject matter of the

application is within the Limitation of this Hon'ble Tribunal as

prescribed in Section 21 of the Administrative Tribunal Act, 1985.

6. Facts of the case :

The facts of the case are given below:-

6.1. That the applicant is a citizen of Indla and holding a civil post

under the Govt. Of Odisha. So the Hon'ble Tribunal has got the

jurisdiction to entertain her grievance.
i

6.2 iat the applicant being a qualified and A.N.M. trained holder so

also heing a sponsoring candidate of the Olrector of Family Welfare,

Orissa as per the Penal List maintained under the directorate was

initially appointed as Multi Purpose Health Worker (Female) now

known as Health Worker (Female) on contractual basls against a regular

vacant post of the C.D.M.O., Nabarangpur vide Order no.4711 dated
5TA,

TRUE COPY ATTESTE 27.10.2004. and accordingly posted at Sanomosingam, C.H.C. in the
district of Nabarangpur. The copy of the appointment Order no.4711

dated 27.10.2004 is filed herewith as Annexure — 1.
  

cectet at when the applicant was appointed as such in her respectivepist alt
lic He gpur post under the Sanomosingam CHC. under the administrative controlNabaran

of C.0,.M.0., Nabarangpur the Government circular vide Memo.

No.Y13/ dated 15.04.2005 of the Respondent-2 regarding

regularisation/ regular appointment of cantractual H.W.(f) working

under the KBK/Non-KBK district COMOs and the letter no.9129 dated
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11.08.2005 of the Respondent no.2 was remain in force. But the

Respondent no. iHegally appointed the applicant on contractual basis.

A copy of the Govt. Order no.9137 dated 15.04.2005 and Ietter no.9129

 

dated 11.08.2005 are filed herewith as Annexure- 2 and 3.

SAT it is submitted here that in pursuance to the Annexure-2 and

3, the CDMOs of KBK and Non-KBK districts except the CDMO,

Nabarangpur have implemented the policy decision of the Govt by

regularising / absorbing the contractual MPHW (F)/HW {(F) working

under their control In the existing regular vacant post of HW (F} in

which post they are continuing on contractual basis from the date of

joining with the regular scale of pay of Rs,.3200-4900/-. With other

allowances sanction by the Government.

er

{b> That it Is pertinent to mention here that after too much

persuasion lastly the Respondent no. 4 vide order no.4787 dated

08.12.2006 reguiarised the services of the applicant by appointing her

as a HW (F) on regular basis in a phased manner in the scale of pay of

Rs.3200-85-4900/- against the same post in which she is continuing on

contractual basis prior the issuance of regularisation order issued by

the other KBK CDMOs. So the applicant flied O.A.No.251 of 2011 betore

the Odisha Administrative Tribunal,Bhubaneswar.As per the order of

TRUE COPY ATTESTED
“the Odisha Administrative Tribunal, Bhubaneswar dated 16.03.2011

again the service of the applicant was regulacised with effect from

16.08.2005 vide order No.S959 dated 27.08.2011 of the C.0.M.O.

atiarangpur. The copy of the order no. 4787 dated 08.12.2006 and

   

  

Chie? Qieisic - ahodis
cys

Public Healtfi ONCEor 0.5959 dated 27.08.2011 are filed herewith as Annexure-4and S

Nabarangpur

 
 

respectively.

SherThat applicant joined much prior to 01.01.2005 on contractual

basis against a regular vacant post being a trained and qualified

candidate sponsored by the Directorof Family Welfare, Odisha. So the

Notification dated 17.09.2005 is not applicable in respect of the



 
 

s,

 

   

  

 

Yo -

applicant. The copy of the Notification dated 17.09.2005 is filed here’

with as Annexure-6,
 

6.7. ThatettreSpplicant has been treated as differently because the

*swatitendment tule came into force with retrospective effect and the

employees belonging to pensionable establishment under Old

0.C.S.(Pension) Rules 1992 even though the applicant joined the post

much prior the notification of amendment of 0.C.S.(Pension) Rules. The

copy of the Notification dated 04.04.2U07 is filed here with as fin

Annexure-7,
 

6.8. THAT basing upon the amendment rules, the Finance Department

 

“by its office memorandum dated 13.07.2006 introduced a new
restructured defined contribution pension scheme for the new entrants

into Government Service with effect from 01.01.2005 in new
pensionable establishment, According to the said scheme no deduction
can be made by any of the new entrants to Government service

towards G.P.F.Scheme. The copy of the office memorandum dated

13.07.2006 is filed here with as Annéxure-8,

6.9,AHSithe action of the respondents is giving effect thenotificationod

“at annexure-6 and the office memorandum vide Annexure-8 Is quite

illegal and contrary to law since such an amendment of Pension Rules

1992 having retrospective Operation which has the effect of taking
 away a benefit already available the employces under the existing rules

isarbitrary, discriminatory and violative the Articte 14 and 16 of the
constitution 6f india.

AD TRS the Government of Odisha in Labour and Employment
Department as per letter dated 21.05.2010 with connivance of Finance
Department decided in Odisha Employment. Service officers directly
recruited in U.C.S.Examination 2000 and joined atter U1.91.2005 have
been exempted from the Preview of New Penslon Scheme and these
are allowed to cover under Old 0.€.5.(Pension} Rules 1992. The copy of
the letter dated 21.05.2010 is filed herewith as Annexurg-9.
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6.1,oni the.‘principal Atcount General allotted G.P.F.No. to the

icant bearing G.P.F.A/C No.PHO 36658 and deducted Monthly

instalment from the salary of the applicant which is clear from the

annual statement Issued by the Asst. Accounts Officer. The copy of the

Ao
"1. Slip is filed herewith as Annexure-10.Annexure:

_

ganetatthe G.P.F. was deducted from the applicant’s salary Ull end of

 

”the Decernber 2014. It is surprising and shocking that the Respomdent

No-5 has issued a letter to the Medical Officer in Charge C.H.C.

Sanamosigam vide tetter No.1798 dated 18.03.2015 regarding

cancellation of G.P.F. Account Nos., Basing upon that letter the M.O. in

charge CHC,Sanamosigam,Nabarangpur has issued a Letter to the

applicant bearing Netter No.103 dated 08.04.2015 regarding

cancellation the G.P.F. account number. The copy of the Letter No.1798

dated 18.03.2015 and letter No.103 dated 08.04.2015 are filed

herewith as Annexure-11 and 12 respectively.

6.13. Rha it Is humbly submitted that the cancellation of G.P.F.

yah"
:

_AEécount Number of the applicant under Annexure 1iand 12 Is quite illegal and contrary to law and as such the same is liable to be quashed.

6.14,.<TKOt it is humbly submitted that the applicant was appointed as

 

5Kaulti Purpose Health Worker {F} on contractual basis agalnst a regular

TRUE COPY AYTEST2ant post prior to 01.01.2005 when the New Pension Rules come into

force. So the service of the applicant covers under the Old

0.C.5.(Pension) Rules 1992. Therefore the cancelation of the

G.P.f.Account number under annexure 11 and 12 is quite illegal,

 

  
rbitrary, and contrary to law as such the same is liable to be quashed.

Wer
Nabarang us

gp  rellefs}soughtfor:

In view of the facts and submissions mentioned in para-G above

the Applicant prays for the following relief(s) :-

i) The Hon‘ble Tribunal be pleased to admit this Original

Application.



 

 

UDR

ii) The Hon'ble Tribunal be pleased to quashed the letter no.1798

dated 18.03.2015 and letter no.103 dated 08.04.2015 under annexure

11 and 12respectively being ultra virus to the Article 14 and 16 of the

Constitution of India.

iii} The Hon'ble Tribunal be pleased to declare the applicant deemed

to be continued in Old 0.C.5.{Pension) Rule 1992 and entitled to all the

service benefits under the said Rules.

iv) The = Hon'ble Tribunal may be pleased to pass any

order(s)/direction(s} as deemed fit. and proper for the interest of
justice.

4. Interim order if prayed for:

Stay operation of Letter 10.1798 dated 18.03.2015 and letter no.103

dated 08.04.2015 under annexure 11 and 12 and direct the respondents to

deduct the monthly G.P-F. subscription from the salary of the applicant as
usual till disposal of the Original Application.

9. Details of the remedies exhausted -

The applicant declares that she has availed of all the remedies available
to her under the relevant service rules etc.

TRUE COPY ATTESTED

 

10. Matter not pending with any other Court etc.:

Chief DSiriCE hts
Public Healt Of

Nabe

isaf & .
ibe applicant further declarés that the matter regarding which this

FaNgPysBlication has been made is not pending

     
before any court of law or any

other authority or has not been rejected by any court of law or any Other
authority any other bench of Vhe tibuagt:
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11. Details of Index :-

As attached earlier.

12. List of enclosures :

As per index.

VERIFICATION
 

1 Subhalaxml Patro, aged about 41 years, D/O:- Harihar Patro,

Resident of At.-Sankhari Street, P.O/Oist.- Nabarangpur, at present working as

Health Worker (F) in Keshariguda Sub-Centre under Sanamosingam C.H.C.in

the District of Nabarangpur, do hereby verify that thecontents from para 1 to

12 of O.A. are true to the best of my knowledge and | have not suppressed

any material facts.

Cuttack: VERIFICANT

Date:

TRUE COPY ATTESTED

  CRG OMe trict tow nae:

Public Health Oriice:s

Mabarangpur

 



 

  

  

OFFICE OF T1
No__\A

 

EP DISTRUST MEDICAL OFFICER NABARAINGPURYM OtEStew, dated, Nabsrunppur the 4-10 04

OFFICE ORDER
*emo)Patea a trained and quatified candidate sponsored by the Director of FamilyIc his Intter No 20654 dt 36,1 1.200} is cnguged as Mult) Purpose HealthWorker {F) on

Contractual basts un 9 consolidated remunemlionofRs.4500/-Rupees four thousanil {ive hundred only perer is earlier and posted to theSub-Centre,Betaluncer
PHCSanamosipam against @ regular vacant post.

 

  
   

91. Physical Fstness Centificate froms State Govt.Ludy97 ath of allegiance io the Constitution of India93. Declaration regarding non contract of Plurui manage.4. Two-cluu aciel certificate fom wo di Mercat GazettedOffice.9S. Attested copy ofMPITW (F) pass certrfiente08, Attested copy of educational certificate,07. Altested copyof repisiration certificate in the Orissa Nurses & Midw:98 Attested copyofCaste certificate in case of SCISTSEDBC candidate9 Atestation Form duly fitted in with a passputt size Photopyaph CyDotan
ae

Aoarntant Surgeon,

ives Council

F
o

e
r
e

pee
p

pi
ce

h
e
r
e
s
ne

ep
be
ne

Sd.-C M.Pandab
Chisf Diswici Medical Ullicer,

NobarunypurMemo No Ui3\2_ 704Esi.FW,dated, Nabssangpur the 3. Jo.
 

oy
,

Copy (o Subhalwom Patra, through Medical Officer PHC Sanamosigam for information and
' guidance, Sheshould join the @ppoinument hefure the concemed Medical Officer in timeIf in service should

! submit her clearance from the ®ppropnate authority

asCEs:

Chief District Methent Officer,
i . ; Nobarangpur: Memo No} “35 4jug ESt.FWdated, Nabuongnur the &k York: Copy forwarded to the Medical Officer UC PHC Sanumus yam for informationand Necessary action,ffice nad the dociinitats submitted by thee cnadiantye

Thedate puining ofthe MPIAY (F) muy be intimated Ca this ofvandidute forwarded fo,trecurd within § days ofjuining ofth

Cette- Ss
Chief Distact Medical Officer,* Nubarangpur

Oy  VA ns use FWalated, Nabaranypurthe 3-3 -y3“vtiled (0 the Dutector of Family Welfare, Orissa, Bisnecessary ncuon with reference ty Gommemo No 35359 ut 26.7 2004
- ceTeEDWagpy ATIES

. we, e
chief Distie

BRECON chs“

e
c

S
E
T
A
E

ee
re
te
pe
ne
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—-l2- Anqexwra-l ,

OFFICE OF eee DISTRICT MEDICAL OFFICER, NABARANGPUR

No. 4S B-} _/06.Est.FW. datea, Nabarangpur the we ja.o

GFFICE OROER

Smt__Subhalexmd Petro who is now working as Health Worker (F)

on contractual basis is here by appointed as Health Worker (F) on regular basis in the

cate of pay RS.3200-85-4900)- with other allowances sanctioned by Govt. ftom time to

time and allowed to continue in her present place of posting under

PHGIGHS Senamosigom wiheffecttrom 05.12.2008,
The appointment is puraly temporary and terminablo at any time without prior

notice and without assigning any reason thercof,
.

She is required to submit her joining report on the said date with effect from

05.12.2006 before the Medical Officer WC PHC/GHC___ Sanamosigzam .

Sd/- B.D.Muni
Chief Disuict Medical Officer.

Nabarangpur

Memo No.4 783. __/06 EstLFW gated, Nabarangpur the o> 73-06

Copy to Smt, ‘Subhalaxmi Patra ;
C—O

guidance. ‘

 

Naborangpur

Memo No_ A Gi 3 106 Estt.FW.dated, Nabarangpurthe 3 > 2-9

Copy forwardod to tho Modical Officor VC PHC/CHC_Sananoaigan

for Information and necessary actlon. The jolning report along with the documents like

copios of educational /professional rosidonce/caste Aitnass certificate ete submitted by

3mt__S.L.Patra at the ime of her Joining on contractual engagement may

be forwarded to this office for record within 7 days of har joining .If no previous

documents are available the joining report may be Wansmitted.

Loe

GFE}
ChiofDistric Modicat Officer,

Nabarangpur

Moma No__ “A ¥0 108 Est.FW.dated, Nabarangpur the “@" 12- 06

Copy forwarded to the Director of FamilyWelfare Orissa, Bhubanoswar for

information and necessary action
  

a Chief Di { Medical Officer,

TRUE COPY ATTESTED Tee psranepur
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OFFICE OF THE CHIEF DISTRICT MEDICAL OFFICER, NABARANGPUR E

NO__.. EISF 141 Dated Nabarangpur iho Qf L/ ,

OFFICE ORD :

In pursuance to the interim order No 16 24.1.2011 and interim arder No

02 dt 16.3.2014 of the Hon'ble OAT, Bhubaneswar in OA No 1668/2008 and OA

No 251/2011, the following Health Workers (Female) who were submitted their

representation for consideration and regularization of their sarvices against the

regular post have been, after carefully considered and their contractual services

has been regularized with clfect from dl.16.6.2005 i.e. from the date of receipt of

(he clarification regarding regular appointment of MPIIW(F) from the Director of

Family Wlefure, Orissa, Bhubaneswar.

 

  

 

 

    

  

     

  

  

Present placeofposting
Majhiguda — :

 

 

 

  
 

 

PHC(N) Ramnaguda

_ 1S anjali N |PLC{N) Nandahandi

Jemamani He Dumurimunda
. 4 Mahuvata

 

  PNG N)Phupiigan
Hetaj
 

 

   

atiKadambari
'P Padmabati
| SubhatexmiPatro

      

 

, ‘Kesariguda
 

 

  

 

 

  

At; Rebatimajhi . Jaganathpur

12|Kunjeswari Majhi_ Mentry

13 Ocepali- Biswas ___| Hirapur
14 Tieauty Dhali . . | Kanahandi

r15 | Amitarani Bala ___| Powerbela
 

Subalaya Harijan

   

 

  Healtn CFica:
Nabarangpsr

  



 

 

 
 

   

 

ulikbunli
“| CHE Papadahandi_

 

 

 

Sd/- J.K, Behera
Chief District Medical Officer

Naburangpur.

temo No_,4. ab D___/t1 Dated Nabarangpur the QD BU

Copy to person concerned for information. "BE
Chief District Medical Officer

Nabarangpur.

Memo No_S96) 411 Dated Nabarangpur the 99-3-4

Copy forwarded to all Medical Officers UC, of concerned PHC/CHCs for
—

information and necessary action.

Chief District secien MO
Nabarangpur.

Memo No__ 4° 62 Oated Nabatangpur the Rp- 34

Copy forwarded to the Government Advocate, Hon'ble OAT,

Bhubaneswar for information and necessary action. EEE

Aye
Chief DistrictMedieaYOifieer

Nabarargpui.

Memo No.5963/41 Dated Nabarangpurthe 29-9.

Gopy forwarded to the Register, Hon'ble OAT, Bhubanoswar for

wformation and necessary action . (Cra
AD

Chief District Medical Olficer

Nabarangpur.

Memo No,_ 94 by om Dated Nabarangpur the 29-3. 1

Copy forwarded to tho Director of Family Wielare, O1issa, Bhubaneswar

for inlormation and necessary actlon - : SRY

Chief District Medical Officer

Nabarangput
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. IN THE HIGH COURT OF @DISHA: CUTTACK °

WA No. a OF 2023.

—

State of Orissa & Ors AppellantéPetitioners

-Versus-

~ CUbhobaxens fetes " Respondent4Opp. Parties

APPEARANCE MEMO

| hereby enter appearance in the above notedcase on behalf of .
 / ———>—xthe petitioners/appaliant——— _ 

CUTTACK
Lop

Dt. orfocla% i
AddtStandingCounsel

Bio® tar On 6tb/i99q
hod: —qYy A7A2e 606q
AROT KATA Samat
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JN THE HIGH COURT OF ORISSA: CUTTACK.

L.A.NO._2233 OF 9023

(Arising out of W.A. No] RAGof 2023)

In the matter of: ,

An application for dispensing with filing of ccrtified

copy of the impugned order, under Chapter-VI, Rule-

27 of the Orissa High Court Rules, 1948.

AND

In the matter of:

State of Odisha and Others bee ’ Appellants

-Versus-

Subhalaxmi Patro ee Respondent

To

The Hon’ble Chief Justice and His Lordship’s Companion

Justices of the Hon’ble High CourtofOrissa.

The humble petition on behalf of

the Appellants above named;

MOST RESPECTFULLY SHEWETH:

.

iL. That the appellants have filed the aforesaid appeal

challenging the Order dtd.22.09.2022 passed by the Hon’ble Single

Judge in WPC (OAC) No. 1275 of 2015 under Annexure-1.

2. That the detailed facts and circumstances stated in the writ

appeal may kindly be considered as a partofthis application.

3. That it is humbly submitted that the certified copy of the

impugned order under Annexure-1 is not readily available for

\y

Agila KUMAR RONAN \

reat,
Guttack T

own

Raga. No- ON-04/1995
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which a downlvaded copy of the impugned order has been filed in

order to avoid further delay.

4. That the appellants have a strong prima facie case and the

balance of convenience lies in favour of the appellants.

5. That unless the filing of the certified copy of the impugned

order is dispensed with for the time being, the appellants shall be

highly prejudiced and shall suffer irreparable loss.

6. That in the interestof justice, the filing of the certified copy

of the impugned order may kindly be dispensed with..

PRAYER

It is, therefore, humbly prayed that this Hon’ble Court may

graciously be pleased to allow this application and filing of the

certified copy of the impugned order dated 22.09.2022 passed in

WPC (OAC) No.1275 of 2015 under Annexure-1 may be

dispensed for the time being and further be pleased to pass any

other order/orders as this Hon'ble Court deems fit and proper.
'

And for this act of kindness, the Appellants as jin duty bound

shall ever pray. .

By the*Appennsme

CUTTACK.

Dt2A .05.2023 ADDL. 2e)ADVOCATE
—

1



 
 

1, Dr. Kali Prasad Behera, aged about 63 years, Son of Late

Sribachha Behera, at presently working as Chief District Medical

& Public Health Officer, Nabaranpur, AT/Po/Dist:*Nabarangpur,

do hereby solemnly affirm and state as follows:

1. That I have been authorized by the appellants to swear this

affidavit on their behalf. I am otherwise acquainted with the facts

of this case and competent to swear this affidavit.

2. That the facts stated above are true to the best of my

knowledge and based on official records.

Identified by : ly nat O epee Rte.

Bobene
AC, A.G.’s Office. DEPONENT
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Certified that Cartridge papers are not available.
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e IN THE HIGH COURT OF ORISS

LANo.__ 2294 12033
(Arising out of W.A. No.

In the matter of:

  

An application for -cundonation of delay

 

under Section 5 of the Limitation Act.

And

In the matter of:

State of Odisha & others
‘

Petitioners : }

oO

-Versus-.

Subhalaxmi Patro.... Opp. Party

To 3

The Hon’ble Chief Justice of Orissa High Court and

His Lordship’s Companion Justices of the said Hon’ble

Court.

The humble petition of the

above named Petitioner.

Aine MOST RESPECTFULLY SHEWETH --

de 1. That the Petitioner filed the aforesaid Writ Appeal

before the Hon’ble High Court challenging the judgment

dated 22.09.2022 passed by the Hon’ble High Court in WPC

(OAC) No.1275 of 2015.

PRADIPTA KUMAR WOHAMT: . . .
Notary, Crttack Tawn

bend Ma, AMOSae

 

 



 

2. That, there has been a delay of about_Q}Q days in

preferring the appeal before this Hon’ble Forum for the

reasons indicated hereinafter.

3. That, the impugned judgment was delivered on

22.09.2022 and the present appeal was to be filed on or

before _ oy 19} 9622 but the appeal is being filed today i.e.

on 23} 95 2% which is beyond the prescribed period of

limitation.

4. That, it is humbly submitted that, the copy of the

Order dated 22.09.2022of the Hon’ble High Court passed in

WPC (OAC) No.1275 of 2015 was received in the concerned

Section ofH& FW Department on 09.11.2022. Accordingly,

it was processed from the concerned section on 10.11.2022

and further processing through the concerned hierarchy of

Officers of H&FW Department the file was endorsed to Law

Department on 17.12.2022 soliciting their view to challenge

the Order dtd.22.09.2022 passed by this Hon’ble Court in the

instant case. The file was received from Law Department in

the concerned section ofH& FW Department on 13.01.2023.

Accordingly, the Govt. in H & FW Department vide letter

No.1255, dtd.17.61.2023 requested the CDMO~&PHO,:

Nabarangpur to take appropriate steps for filing of Writ

Appeal against the Order dated 22.09.2022 of the Hon’ble

High Court passed in WPC (OAC) No.1275 of 2015.

eo
DRADIPTA KUMAR MORART:

Notary, Guttack Town

Regd, No- ON-04/1995
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Accordingly, the Chief District Medical & Public

Health Officer, Nabarangpur requested the Advocate

General, Odisha, Cuttack vide letter. No.821, dated

31.01.2023 along.with all necessary documents.to take.

necessary steps to file Writ Appeal. Then the matter was

entrusted to the Addl. Government Advocate on 23.02.2023.

After due discussion, the Writ Appeal was prepared and filed

before this Hon’ble Court on 9.35123 .

5. It is humbly submitted that the appellants are

functionaries of the State and in order to file Writ Appeal

several opinion are sought for, which requires time.

Appellant was pursuing with the authorities to sanction for

filing of appeal and delay is for offtcial purpose and hence-

bonafide.

6. That, in these circumstances, there is delay in filing the

appeal which is neither intentional nor deliberate, rather the

same has been caused due to movementofthe file in different

offices of the State Government which were beyond the

control of the appellants. In that viewof the matter, the delay

in filing the appeal is bonafide and there is no deliberate

latches nor wilful negligence on the part of the appellants in

not filing the same in time.

7. That, in view of the above, there’ is a delay of about

~5\2.~ — days in filing the appeal which is neither

intentional nor deliberate rather the same has been caused due

PRADIPTA KUMAR WOHANT:
Notary, Cuttack Town

Regd, No. ONE Ee

Pa
~w
h
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to the facts and circumstances which were beyond the control

of the appellant/petitioner. The action of the State/Appellate

is a bonafide one and unless delay is not condoned, the

appellant shall suffer irreparable loss and shall be highly

prejudiced.

8. That, unless the delay of presenting the appeal is

condoned and the matter be heard on merit, the Appellant

will suffer irreparable loss and injury.

 
petal“.PRAYE

It is, therefore, prayed that, this Hon’ble Court may be

graciously pleased’to allow this application and coridone the’

delay of 9\‘-days in filing of the Writ Appeal on such
=

terms and conditions as circumstance justify.

And for this Act of kindness, the Appellant shall as in

‘duty bound ever pray. "

By the Appellant through

a
L

Cuttack —
Date: 22/65/2023 Addl. Governmgnt Advocate

J
 PRADIPTA KUMAR MOHANTA

Notary, Guttack Town

Reqd. No- ON-04/193F

 

 



C AFFIDAVIT
fgit age: .

 

I, Dr. Kali Prasad Behera, aged about 63 years, Son of

Late Sribachha Behera, at presently working as Chief District

Medical & Public Health Officer, Nabaranpur, AT/Po/Dist:-

Nabarangpur, do htreby solemnly affirm and state as“follows: *

1. That I am working as such and have been duly

authorized by the Appellants to swear this affidavit on

their behalf.

2. That the facts stated above are true to the best of my

knowledge and based on official records.

Identified by Lectern Prbo

ny om 4oben ' DEPONENT

dvacate’s Clerk

A.G’s Office
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IN THE HIGH COURT OF ORISSA: C

LA.NO. 3295_ OF 2023
(Arising out of W.A. No. [a of 2023)

in the maitter of:

_ An_ application for stay operation of

impugned Order dtd.22.09.2022 passed in

WPC (OAC) No.1275 of 2015 by the

Hon’blé Single Judge of this Hon’ble

Court under Chapter-V1, Rule-27 (A) of

Orissa High Court Rules.

AND |

In the matter of:

State of Odisha and others ... Petitioners

-Versus-

Subhalaxmi Patro ... Opp. Party

To

The Hon’ble Chief Justice and His Lordship’s

Companion Justices of the Hon’ble High Court

of Orissa.

The humble petition on behalf of

the Petitioners above named;

pik KUWMAE
GiB)»

PRALIPT
A KU

Prvotaty, Cuttack T
ow

Redd, No- on nara

   



MOST RESPECTFULLY SHEWETH:

i. That the Petitioners being the appellants have

filed the aforesaid Appeal challenging the Order

dtd.22.09.2022 passed in WPC (OAC) No.1275 of

2015 by the Hon’ble Single Judge of this Tlon’blc

Court.

2. Thal the averments made and the grounds taken

in the Writ Appeal may kindly be read and treated as

part of this interim application.

3. That, it is humbly submitted that, the respondent

filed a writ petition bearing WPC (OAC) No.1275 of

2015 praying therein for a direction to the appellants as

to why the case of the petitioner shall not be allowed

and after hearing the purtics, the case of the respondent

be allowed and necessary order be passed that the

respondent shall be entitled to receive the pension as if

the respondent hus retired from the regular

establishment and direct the appellants to regularize the

respondent in service for a day prior to his

superannuation notionally and grant pension and

pensionary benefit under the old rule in the light of the

decision in the case of Hon’ble Court vide order dated

19.12.2011 passed in W.P.(C } No.5377 of 2010 in a

case of Narasu Pradhan —Vrs- State of Odisha and

4 Nyy
DIPTA KUMAR MOHA

emotary, Cuttacl, Tan
Read, Hon Oren a
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subsequent decision of this Hon’ble Court in a case of

State of Odisha —Vrs- Pitambar Sahoo W.P(C ).

No.24041 of 2017 disposed of on 20.12.2017. which

has been affirmed in SLP (C ) Diary No.30806 of 2018

and the entire benefils be given to the respondents

within the stipulated period.

4That, the Petitioners have a prima facie case in their

favour and also they have very good chance ofsuccess

in this Writ Appeal as because the order has been

passed in violation of the principle of natura! justice

and unless the operation of the impugned order is

stayed the Petitioners ‘imctionaries will irreparably

prejudice.

PRA YER

It is, therefore, prayed that this Hon’ble Court

may graciously be pleased to direct stay operation of

the impugned order till disposal of the Writ Appeal in

considering the facts and circumstances of the case;

And for this act of kindness the Petitioners as in

duty bound shall ever pray.

by the Petitioners through

: —

Cuttack. Nett?
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AFFIDAVIT

I, Dr. Kali Prasad ehera, aged about 63 years,

Son of Late Sribachha Behera, at presently working as

-Chief District Medical & Public Health Officer,

Nabaranpur, AT/Po/Dist:-Nabarangpur, do hereby

solemnlyaffirm and states follows:

Ce , {, | That I have been anthorized by the appcllunts to

swear this afliduvit on their behalf. T am otherwise

 

a “acquainted with the fuels f this case and competent to

swear thisaffidaviit

2. That the facts-stated above are true to the best of

my knowledge and based on official records.

  

  

“Metenholon -Kati Reed he
A.G.'sOffice. DEPONENT

CERTIVICATE

Certified that Cartriie papers.are not available,
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Seat No : 5

Branch No : WRIT APPEAL

Receipt No : 130307/2024

Filing No : D- WA 1238/2023

Case No : WA 1238/2023

Received From : Petitioner

Filed By: ADVOCATE FOR THE PETITIONER
Document/s) Filed :

1- REQUISITE FOR OPS — Postal Fee -Rs.80

Date Of R

COMPUTERISED FILING COUNTER
ORISSA HIGH COURT,CUTTACK
acknowledgement slip

eceiving : 21/10/2024 Time : 01:29:08 PM
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IN THE HIGH COURT OF ORISSA: CUTTAC

W.A. No. 1238 of 2023

\

im

REQ\%

State of Orissa & Ors Appellants

-Versus-

Subhalaxmi Patro
Respondents

MEMO

Postage stamp of Rupees 80/-(Rupees Eighty) only, along with wntten
process and the copy of limitation filed herewith for service of notice on
Respondents in limitation matter in the aforesaid appeal through Registered
post. '

Cuttack ASC
For the Appellant

Date-21.10.2024

MOB NO: 9237183713

■J
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S^CANHED

Seat No : 5

Branch No : WRIT APPEAL

Receipt No : 144591/2024
Filing No : WA/1238/2023
Case No : WA/1238/2023

Received From : Respondent
Filed By; M/S SIBA PRASAD SWAIN
Documentls) Filed :

2- Vakalatnama — Court Fee -Rs.l2 (34540/2024)

Date Of Re

COMPUTERISED FILING COUNTER
ORISSA HIGH COURT,CUTTACK
acknowledgement slip

ceiving : 25/11/2024 Time : 11 .T 0:52 AM



INDIA

Between

FORM OF VAKALATNAMA
IN THE HIGH COURT OF ORISSA, CUTTAC

R  /JO l^2S /9inx3

Appellant Petitioner

Versus

SVhho^laJCm,- P»-^VD Respondent Opp. Party
1/We uLUdl)CLXTyii Pojhf'O J)h ̂  Paj^o , Say^J^i^azs')

in keshdV/^uol^ UYid^r S<k,'^cJi^Si^eA CH^C ri^

Appellant /Respondent/Petitioner/Opposite party the aforesaid Revision Appeal Case do
hereby appoint and retain and SiBfl SU//)/P/

m- 1H37-Xas-^'^8 .

Advocate (s) to appeal for me/us, in the above case and to conduct and prosecute for
defend the same and all proceedings that may be taken in respect of any application
connected with the same or any decree or other passed therein including all applications
for return of documents or receipt of any moneys that may be payable to, me^s in the
said case and also in application for review, appeals to Supreme Court. lAA/e authorized
my/our Advocate (s) to admit any Compromise lawfully in the said case, .

Dated the

Received from the Executant (s )
Satisfied and accepted as I hold
No brief for the other side.

Advocate

Accept^d"^ ab,

Cvl V « H ; ; I I <)

Accepted as above.

Advocate Signature of the Executant (s )
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Scat No : 5

Branch No : WRIT APPEAL

Receipt No : 146408/2024

Filing No : WA/1238/2023
Case No : WA/1238/2023

Received From : iPetitioner

Filed By: ADDL.STANDING COUNSEL

Documentfs) Filed :

3- Certified Copy (XEROX COPY) — Court Fee -Rs.3 (35200/2024)
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IN THE HIGH COURT OF ORISSA: CUTTAd^ ; 9 NOV 2024]

W.A. No. 1238 of 2023 ^

X

state of Odisha & Anr

Subhalaxmi Patro

-Versus-

Appellants

Respondents

MEMO

Certified Copy of the order dtd.22.09.2022 arising out of W.P.C (OAC)

Case No. 1275 of 2015 with authentication fees of Rs. 3.00 (Rupees three)

Only is filed herewith in the aforesaid appeal.

Cuttack

Date-28.11.2024

IX

Addl. Standing Counsel
For the Appellant
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1SHA ADMINIsWWe TRIBUNAL: CUTt|®

0-A.No. fr|

In the matter of:

Signature valid
Digitally Signed
Signed by: BIRAJA MALLIK
Designation: ASSISTANT SECTIOI
Reason: VERIFIED
Location: HIGH COURT OF ORISSA,
Date: 26-Nov-2024 16:22:14

3A,Attack

An application under Section 19 of the

Administrative Tribunal Act, 1985; |
And

Subhalaxmi Patro, aged about 41

. years,D/O.Harihar Patro, Resident of At-
Sankhari Street, P.O/Dist.- Nabarangpur, At
present working as Health Worker (F) in
Keshariguda Sub-Centre under Sanamosingamj
C.H.Cin the District of Nabarangpur.

Applicant.

- Versus-

State of Odisha, represented through
its Commissioner -cum- Secretary,
Department Of Health and Family
Welfare, Secretariate Building, At/P.Q.-
Bhubaneswar, Dist- Khurda.

1.

2.

3.

State of Odisha, represented through
the Principal Secretary to Government,
Finance Department, At/P.o.-
Bhubaneswar, Dist.- Khurda.

Director, Health and Family Welfare
Department, Heads of Department
Building, At/P.O.- Bhubaneswar, Dist.-
Khurda.
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Signature valid
Digitally Signed
Signed by: BIRAJAMALLIK
Designation: ASSISTANT SECTIOI
Reason: VERIFIED
Location: HIGH COURT OF ORISSA,
Date: 26-Nov-202416:22:14

5A,

'MIII ' 3 m

Chief District Medical Officer (CpMO), C'^
Nabarangpur,

Nabarangpur.

5. Principal Account General (A&E),
Odisha. At/P.Q. - Bhubaneswar, Dist. —
Khurda.

6. Medical Officer in Charge CHC,
Sanamosingam, At/P.o.-Sanamosingam,
Dist. - Nabarangpur.

Respondents.
DETAILS OF APPLICATION

1. partitular^of,hp Applies, As per cause titte portion
Address for correspondence: - Mr, Srinivas Patro, Advocate, Plot No.

F/659, Sector- 6, CDA, Cuttack-14.

2. Particulars of the Respondent^ : As per cause title.

Particulars of the order apainst which AppHtation k moWaa.

The application is against the following order:-

I) Order : 1798 and 103.

ii) Date 18.03.2015 and 08.04.2015.

iii) Passed by: Respondent No.4 and 5

Iv) Subject in brief:

Attack

That the applicant challenges the order of the Respondent
no.4 and 5 dated 18.03,2015 and 08.04.2015 for not deducting
the G.P.F. and not covering the service of the applicant under old
O.C.S. (Pension) Rule 1992 and also challenges the notification
dated 17.09.2005and 13.07.2006 fixing the cut off date
retrospectively for new pension rule to be given effect to w.e.f.



Pi
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INTHE HIGH COURT OF ORISSA AT CUTTACK '

WPG (OAC^ No. 127f> of

Subhalaxmi Patro

-Versus -

State of Odisha and others

Petitioner

Mr. S. Patra, Adv.

Opposite Parties

State Counsel

Order No.

01

Signature valid
Digitally Signed
Signed by: BIRAJA MALLiK
Designation: ASSISTANT SECTIOI
Reason: VERIFIED
Location: HiGH COURT OF ORISSA,
Date: 26-Nov-2024 16:22:14

CORAM:

DR. JUSTICE B.R.SARANGI

This matter is tek^up through hybrid mode.
Heard learned coun|el.appearing for die parties.
Originally, filed in the Tribunal in Original

#
ii^M
3A, Attack

2,.

Application No.l275,(|| g^0I5. On being transferred to this
the same has been registered ||^C (OAC) No.I275 of 2015.
4  Background inVolviHg the case is that the applicant being a
AMM^ainin^holder ms^lected in a duly constituted selection
committee and accordingly appointed as MPHW (F) on contractual
basis. While the petitioner was continuing as such in the year 2006
the service of the petitioner was regularized and by the time of filing
of the Original Application, the petitioner was continuing as a regular
employee. While the petitioner was continuing as a contractual
employee, State Government issued a notification dated 17.09.2005
introducing a new re-structured defined contribution pension scheme
for the new entrants in the State Government service with effect from
01.01.2005. While matter stood above, there arose some doubt in the

Ltter of implementation of such circular, clarification appears to

Page I of3
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Signature valid
Digitally Signed
Signed by: BIRAJA MALLIK
Designation: ASSISTANT SECTIO
Reason: VERIFIED
Location: HIGH COURT OF ORISSA,
Date: 26-Nov-2024 16:22:14

3A,

have been issued to all Departments of the Government vide
intimation dated 04.04.2007 indicating therein that the cases of
employees would be governed in terms of OCS Pension Rule, 1992
and existing GPF(O) Rules. It is after such clarification is issued, the
respondent-opposite party no.3 vide letter dated 20.09.2011 issued
instruction to all Chief District Medical Officers of the State directing
therein for deduction of G.P.F. deduction of the staff under their
control and those who were appointed on contractual basis prior to
01.01.2005 and brought over on regular basis after 01.01.2005. It is
pursuant to such developments, petitioner was provided with G P F
number and the petitioner was continued to be a G.P.F. subscriber. It
IS while the matter stood thus, the opposite party no.5 issued a letter
dated 08.04.2015 thereby-eaiicelling the G.P.F. Account number in
respect of the employees, who; are continuing on contractual basis
prior to 01 01.-2005. Petitioner being aggrieved by such direction of
the op^site party no|5^^jhe Original Application involved
herein. On entertaining the t^ginal Application, it appears by interim
order the Tribunal stayed the operation of the instruction vide
Aiinexur^-ll and 12 sojl^tfeapplicant is concerned.
5. • L^ed counHl^gl for the petitioner

P̂tACK

on reiteration of
the factual background indicated hereinabove giving reference to the
documents, appended here to further taking support of the judgment of
the Tribunal m Original Application No.98 of 2015 disposed of on
19.5.2017 confirmed by-this Court in the case of State of Odisha &
Others Vs. Sanjulata Sethy & Others in disposal of
W.P.(C).No.22057 of 2019 and further being affirmed by Hon'ble
Apex Court, attempted to justify the claim involved herein. Learned
counsel further also submitted that in another development involving
a judgment in similar situation being carried up to Hon'ble Apex
Court, the Hon'ble Apex Court in disposal of a batch of SLPs
including Special Leave Petition (C).No.23578 of 2012 and dismissal
1^ the State's plea vide batch , of review cases including Review

Page 2 of3



■\V.3"

Ashok

Signature valid
Digitally Signed
Signed by: BiFlAJA MALLIK
Designation: ASSISTANT SECTiOl
Reason: VERIFIED
Location: HIGH COURT OF ORISSA,
Date: 26-Nov-2024 16:22:14
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) MPetWon (C) No. 2038 of 2013, Learned Counsel f^f4infeRMiey<K'''

support of this judgment also to the case at hand,
judgment also taken care of in the disposal of Original AppUration
No.98 of 2015.

6. Learned Standing Counsel appearing for the State taking this
Court to the reason assigned in the counter affidavit in justification of
the impugned order however did not dispute the position of law
involving very same issue not only decided by the Tribunal in the
above Original Application but also decided through the decision in
Special Leave Petition (C).No.23578 of 2012 and Review Petition (C)
No. 2038 of 2013

7. Since the claim made here based on settled position of law,
without entering into the-faetaal aspect, this Court simply observes
the Finance Department orders herein also impugned in the Original
Application No.98 of ~2015. The Tribunal after taking all the factual
aspects involved herein/^d^grther taking into the developments
through:tho above SLP(G|p;the Review settling the position in
disposal of Original Applicatiori No.98 of 2015, has come to hold the
--.j- A Jili ljfilorders at Annexure-11 ^^2,kso being impugned herein were set
aside For there is no dispute With regard to the position of law on this
aspect and as has already/^en .settled through the above Judgment,
this Court sets aside the orders at Annexure-11 and 12 respectively
and allows the application directing to maintain the position of the
petitioner so far it relates4o:icontinuance in the G.P.F. Scheme from
the date of his regularization.
8. The writ petition succeeds.

(Dr. B.R. Sarangi)
Judge

/
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OF ORISSA: CUTTACIN THE HI kv

SfSTH^’LA. No. 3234 Of 2023 k

(Arising out of W.A. No. 1238 of 2023)

State of Odislia and Others Petitioners.

-Versus-

Opposite Party.Subhalaxmi Patro

OB.TECTION FILED ON BEHALF OF THE OPPOSITE

PARTY TO THE LA. FILED BY THE PETITIONERS.

I, Subhalaxmi Patro, aged about 50 years, D/0 Late
Harihar Patro, resident of At;- Sankhari Street,
P.O./Dist;- Nabarangpur. At present working as Health
Worker(F) in Keshariguda sub- centre under
Sanamusingam CHC in the District of Nabarangpur do
hereby solemnly affirm and state as follows;-

1. That I am the Opposite Party in this LA. arising out
of W.A. No. 1238 of 2023 and gone through the
contents of the LA. filed by the Petitioners and
understood the same.

2. That, without giving detail parawise objection to
each and every paragraph of the LA. the Opposite
Party humbly submits the objection that the
Petitioners challenging the order dated 22.09.2022
passed by the Hon’ble Single Judge thereby set
aside the orders at Annexure-11 and 12 of the Writ
Petition and directing to maintain the position of
the Opposite Party so far it relates to continuance in

B. MI^HRA
NOTARY, CUTTACK

ODISHA
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the GPF Scheme from the date oT her

regularization. The said order has been challenged

by the State Govt, in the above Writ Appeal, which

has been filed on 23.05.2023, therefore the

Petitioners are guilty of delay and la/ches, further

the Petitioners have not been shown sufficient

cause in each date delay to condone the delay of

212 days in preferring the Writ Appeal and there is

no due diligence has been indicated in the Petition

in preferring the Writ Appeal, for which above said

LA is to be dismissed and consequently the Writ

Appeal is also liable to be dismissed solely on the

ground of delay and la:ches as the part of the

Petitioners.

3. That, Law is well settled that the Writ Appeal may

not be entertain at belated stage as the same suffers

from delay and laxhes in view of the Judgment of

this Hon’ble Court in the case of State of Odisha

Vrs. Surama Manjari Das in W.P. (C) No. 15763 of

2021 and the said order has been confirmed by the

HOn’ble Apex Court vide order dated 05.04.2023 in

SLP(C) Diary No. 9259 of 2023. Therefore by

taking the above position of Law, the LA. may be

dismissed and so also above Writ Appeal may be

dismissed on the ground of delay and laxhes.

4. That, the Opposite Party believes and humbly

submits '••m view of foregoing submissions the

present LA. is liable to be dismissed.

5. That, the Opposite Party has kept her right
reserved to submit other facts and Law at the time

of hearing.

NOTARY, CUTTACK ■

ODISHA
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6. That, the statements made above in
true to the best of my knowledge and belief which I
obtain from the personnel sources. I believe the
information to be true for the following reasons:
Basing upon the Official records and information.

DeponentAdvocate

Solemnly affirms before me by SubhalaxnfiPatro
who is identified by me by

Advocate whom I personally knoWm

fdky of December 2024.
=  B. MIS

lOTARY, CUTTACK
OD18HA

NOTARY PUBLIC, CUTTACK
CKRTTFICATE

Certified that the cartridge papers are not available
Cuttack

Date; 0tl2.2024

%This is the

SIBA PRASAD SWAIN
ADVOCATE

ENROLMENT NO. 0-1039/1999

MOBILE NO. 9337942376
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