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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1110 of 2023

State of Odisha and others a h
Appellants

Mr. Bimbisar Dash, Addl. Government Advocate
-versus-

RablndraNathSmpathy and another Respondents

CORAM:
HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRIRATHO

Order No. ORDER
04.12.2024

This matter is taken up through Hybrid mode.

LA. No.2865 of207^

2. Mr. Bimbisar Dash, learned Additional Government Advocate
appearing on behalf of the appellants-State undertakes to file the
certified copy of the impugned order within a week.

3. Considering the aforesaid submission, the I. A. is disposed of.

4. The certified copy of the impugned order shall be filed within a
week as undertaken.

I.A. No.2866 of2fl7^

5. This interlocutory application has filed by the
appellants/applicants seeking condonation of delay ofl38 days in
filing the present intra-Court appeal.
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PRisst

6. List this matter on 10.12.2024.

M Panda/A Nanda

(ChakradnoHSharan Singh)
Chief Justice

(Savitri Ratho)
Judge
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IN THE HIGH COURT OF ORISSA:

CUTTACK |

W.A. NO. MY OF 2023

(Arising out of WP(C) No. 24483 of 202] disposed of on

05.12.2022)

STATE OF ODISHA & OTHERS
... APPELLANTS

-VERSUS-

RABINDRA NATH SATPATHY & ANOTHER

 
... RESPONDENTS

INDEX

7 Annexures Description of the
SI. Page

No. documents

1. Synopsis AD

2. List of Dates B-4

3. - Writ Appeal 1-18

4. Annexure-1_ The photo copy of the

order dtd, 05.12.2022 49-00
passed in W.P.(C) No.

24483/2021.

5. Annexure-2 True copy of extracts of

Rule-3 of Orissa Aided Ne 22
Educational Institutions

Employees Retirement

Benefit Rules, 1981.

CUTTACK
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CUTTACK
WANao. [/[O of 2023

(Arising out of WP(C) No. 24483/2021 disposed of on

05.12.2022)

STATE OF ODISHA & OTHERS
ws APPELLANTS

Vrs

RABINDRA NATH SATPATHY & ANOTHER

.... RESPONDENTS

SYNOPSIS

The present writ appeal has been preferred

challenging the order dated 05.12.2022 passed by the Ld.

Single Judge of this Hon’ble Court in W.P.(C) No. 24483

of 2021 whereby the Ld. Single Judge has directed the

Appellants to extend the pensionary and other retiral

benefits to the petitioner in light of the single judge bench

judgment in Sarat Chandra Parida v. State of Odisha, 2015

(ID ILR-CUT 94.

The impugned order is liable to be set aside inter alia

for the following reasons:

e The impugned order was passed on the very day of

hearing for admission without issuance of notice to

the Appellants herein.

 



b
d

The ratio laid down in Sarat Chandra Parida Vv. State

of Odisha, 2015 ((1) ILR-CUT 94 has been rendered

per incuriam in light of the case of State of Odisha v.

Anup Kumar Senapati (2019) 19 SCC 626.

The SLP preferred against the decision in Sarat

Chandra Parida v. State of Odisha, 2015 (II) ILR-

CUT 94 was dismissed by the Hon’ble Supreme

Court on the ground of delay without taking

cognizance of the grounds pleaded by the State

Government.

That it is a fact that the pension and other pensionary

benefits to the employees of non-Government aided

educational institutions are governed under the

provisions of “Orissa Aided Educational Institutions

Employees Retirement Benefit Rules, 1981”.

Application of such Rules to the employees (both

teaching and non-teaching) of aided Non- |

Government Educational Institutions has been

enshrined under Rule-3 of such rules which is

produced below:-

“These Rules shall apply to the

teaching and non-teaching staff of all

recognized Non-Gavernment  calleges,

High Schools, Senior Schoals and ME.

schools which come under the direct



 

@.

 

oe ennaee payment system -- and-all- ihe  Non-- °

Government primary " schools including

Sanskrit tolls and Junior Basic Schools

fully aided by Government in Education

and Youth Services Department directly or

through Panchayat Samitis constituted

under the Orissa Panchayat Samiti Act,

1959 or thraugh a notified Area Council or

Municipality constituted under Orissa

Municipal Act, 1950;

Provided that Government may by

_general or special order as may be issued”

in that behalf, specify and other

educational institution or category or

institutions and the staffworking there in to

whom the rules shall apply.”

Rule-3 of the Orissa Aided Educational Institutions

Employees Retirement Benefit Rules, 1981 clearly

provides that pension can be granted only in respect

of fully aided posts.

The Respondent No. | herein who is the petitioner in

the connected writ petition was a recipient of block

grant employee, is not covered under the definition

of Direct Payment scheme as reflected under the

provisions of Rule-3 of the Orissa Aided

Educational Institutions Employees Retirement

Benefit Rules, 1981 and is also not eligible to get a

4d
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coverage under the provisions of Rule-3 as above to

avail the benefit of the scheme.

© The Hon’ble Single Judge without conceiving the

ciux while disposing the writ petition (W.P(C)

No.24483/202 1) passed = orders dtd.05.12.2022

directing the State appellants to extend the

pensionary and other retiral benefits to the present

Respondent No. 1 within a period of four months.

Whereas extension of such benefit is not comming

within the scope and ambit of Rule-3 of Orissa

Aided —_Educational Institutions Employees

Retirement Benefit Rules, 1981.

Hence, the present writ appeal

Filed by the appellants

through

CUTTACK
DATE: ADDL. STA. G COUNSEL
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LIST OF DATES -

 SL
Na.

Date Particulars

 

03.12.1980 The State Govt. published SRO No.824/1981 vide
Gazette Notification No. 1759, dtd. 03.12.1980
introducing the Orissa Aided Educational Institutions
Employees retirement Benefit Rules, 1981.
  20.02.1982 SRO No. 1 18/1982 published in Orissa Gazette vide

ext. No. 234, dtd. 20.02.1982. The said Rule was made
operative from 01.04.1982.

Rule-3 of the said rules defined the provisions for

applicationof the said rules to the teaching or non-
teaching staff of all recognised non Govt. colleges
under the Direct Payment system.
 

1982-83 The respondent’s college namely Ispat Auto College,
Sector-16, Po-Rourkela-3, Dist.-Sundargarh was

granted concurrence and affiliation during the
academic session 1982-83.
 07.07.1983 The respondent no. 1 on being appointed against the

post of Library Bearer (1" post) in the said college,
joined against the post.on 07.07.1983.
 01.06.1988 The college vis-a-vis the employees both teaching and

non-teaching after completing 5 years of qualifying

period were approved for Grant-in-Aid as per the

prevalent Grant-in-Aid principle from 01.06.1988. The
Respondent having not completed required qualifying

period by 01.06.1988, could not be consider for
approval to receive Grant-in-Aid.
 

  
01.06.1994

 
The State Government introduced GIA Order, 1994 to

regulate extension of Grant-in-Aid to the eligible

teaching and non-teaching post in Non-Government

Aided Colleges thereby notifying the concerned
college as an Aided college under the said GIA Order

with release ofGrant-in-Aid from 01.06.1994. The

prime condition imposed therein is that the college
must present 5 continuous batches of students in the

final CHSE or University exam by the Academic

Session 1994-95, The college being established and
obtained concurrence by the session 1982-83 was

notified as an aided college as per Grant-in-Aid Order,

1994 and the employees both teaching and non-

teaching who were appointed against admissible posts | 
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as per the yardstick of the said Grant-in-Aid Order and|

completed minimum qualifying service of 5 year by

01.06.1994, were approved under GIA Order, 1994

und were released with Grant-in-Aid from 01 06.1994

under direct payment scheme. The Respondent No.1

who has occupied the post Library Bearer could not be

covered under the provisions of GIA Order, 1994 as

his post was not an yardstick post. Hence, he was

debarred of availing relieve under the provision of

1994 GIA Order.
 

06.06.2009 The State Government introduced GIA order, 2009 to

govern extension of Grant-in-Aid in shape of Block

Grant @100% from 01.02.2009 to the left out eligible

employees in the Non-Government Aided colleges

who had joined within the date line 01.06. 1998.

(01.06.2000 in respect of the colleges in educationally

backward areas/women’s educational institution) and

could not be eligible to be addressed under GIA Order,

1994 but joined against the admissible post as per

prevalent yardstick. Accordingly, Government in

Higher Education Department considered to approve_

the left out eligible employees of different non-

government aidcd institutions under GLA Order, 2009

and extended Grant-in-Aid in shape of Block Grant

@100% in their favour from 01.02.2009. Th

 
 

14.01.2011 The Respondent being joined against the post of

Library Bearer during 1983 which was under 1977

yardstick prevalent then, he was consideredunder

-| Grant-in-Aid Order, 2009. Government in Higher

Education Department vide letter No.1588/HE dtd.

14.01.2011 approved the appointment of the

Respondent No.01 against the 1" post of Library

Bearer in the college under the provisions of GIA

Order, 2009 to receive Grant-in-Aid @100% from

01.02.2009.
 

25.02.2011 Director, Higher Education approved the appointment

of the Respondent No.1 under GIA Order, 2009 to

receive Block Grant @100% from 01.02.2009 vide

office order no.7431 dt.25.02.2011.
 

10  31.10.2014 The Respondent No. | on attaining the age of

superannuation retired from service on 31.10.2014

remaining under the block grant scheme which was no

linkage with direct payment scheme and hence, is not 
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eligible to come within the coverage of the provisions
of Rule-3 of Orissa Aided Educational institutions

Employees Retirement Benefit Rules, 1981.
  

1 15.08.2021 The said Respondent being the petitioner filed WPCC)
No. 24483/202! before this Hon’ble Court for issue of
direction to allow him pension and other pensionary

benefits consequent upon his superannuation.
 
 

12 05.12.2022 The Hon’ble Single Judge disposed of the matter vide
order did. 05.12.2022 holding his claim to have been
covered under the ratio of the case in the matter of

Sarat Chandra Parida-vrs-State of Odisha, 2015 TI] TLR.

CUT 94 and directed to extend the pensionary another

retiral benefits to the petitioners (presently Respondent

No. 1), whereas his claim does not come within the

purviewofthe provisions of Rule-3 of Orissa Aided

Educational Institutions Employees Retirement

Benefit Rules, 1981.
   13  Hence, the present writ appeal is filed.
 

CUTTACK

DATE:

Filed by the Appellant through

ADDL. S G COUNSEL
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IN THE HIGH COURT OF ORIS:

CUTTACK

W.A. NO. tH 0 OF 2023

(Arising out of WP(C) No. 24483 of 202! disposed of

on 05.12.2022)
Cede rio- 8uY9AP

IN THE MATTER OF:

An appeal under Clause 10 of the Letters

Patent of Patna High Court read with

Article 4 of the Orissa High Court Order,

1948 challenging the order dtd.

05.12.2022 passed by the Hon’ble Single

Judge in WP(C) No. 24483 of 2019.

And

IN THE MATTER OF:

1. STATE OF ODISHA, represented

through its Commissioner-cum-

Secretary, Dept. of Higher Education,

Secretariat Building, Bhubaneswar,

District:Khurda.

2. DIRECTOR, Higher Education,

Odisha, At-Heads of Department

Building, Po-Bhubaneswar,

District:Khurda. ;

3. CONTROLLER OF ACCOUNTS,

Odisha, Bhubaneswar, At/PO-

Bhubaneswar, District-Khurda.

(O.P. No.1, 2 & 4 in the Writ petition)

weeeeeaeeAppeliants





 

1.

W
o

-Versus-

Rabindra Nath Satpathy, aged about

68 years, S/o. Late Muralidhar

Satapathy, Ex-Library Bearer of Ispat

Auto College, Sectro-16,  PO-

Rourkela-3, District-Sundargarh, At-

Qtr;.No.B/38, Sector-16, Po-Rourkela-

3, District-Sundargarh.

(Petitioner in the Writ petition)

GOVERNING BODY OF ISPAT-

AUTO | COLLEGE, Rourkela,

represented through its Principal-cum-

Secretary, At-Sector-16, PO-Rourkela-

3, District-Sundargarh.

(O.P. No.3 in the Writ petition)

aseceneProforma Respondent

The matter out of which this appeal arises was

before this Hon’ble Court in WP(C) No. 24483/2021

disposed of on 05.12.2022.

To

The Hon’ble Chief Justice of Orissa High Court

and His Lordship’s companion Justices of the

said Hon’ble Court.

The appellants named above

humbly beg to state as follows:



 

 

a
MOST RESPECTFULLY SHEWETH:

4.

2.

~ ” éase of Sarat ChandraParida v.StateofOdisha,

3.

That the Appellants opt to file the present Writ

Appeal being aggrieved by the order

dtd.05.12.2022 passed by the Hon’ble single

judge in W.P(C) No. 24483/2021 under Clause 10

_ of the Letters Patent of Patna High Court read

with Article 4 of the Orissa High Court Order,

1948.

That, initially the Respondent No. i had filed

WP(C) No. 24483/2021 before the Hon’ble Court

seeking. direction to release the pension and

pensionary benefits in his favour w.e.f.

01.11.2014 (he has retired from service on

31.10.2014) in the light of the judgement in the

(2015 (I) ILR-CUT 94) vide order dtd.

08.05.2014 passed in WP(C) No. 16425/2013 as

well as in terms of Rule-3 of the Orissa Aided

Educational Institutions Employees Retirement

Benefit Rules, 1981.

That, the Hon’ble Single Judge disposed ofthe

writ petition on the very date of admission i.e.

05.12.2022 with the following orders which is

quoted below:-

“This matter is taken up through

video Conferencing mode.



 

 
2. Heard Learned Counsel for the

parties.

3. The petitioner has filed this

application seeking direction to the Opp.

Parties no.3 to sanction and release

pension and pensionary benefits in the

light of the judgment rendered in Sarat

Chandra Parida v. State of Odisha, 2015

(1D) ILR-CUT 94.

4. As it appears, the issue involved in

this case is analogous to WP. (C)

No.22316 of 2018. Therefore, in view of

the reasons assigned ‘in order dated

20.08.2019 passed in W.P.(C) No.22316

of2018, this writ petition stands disposed

of:
4 The petitioner having stood in the

same footing is also entitled to the

benefits at par with Sarat Chandra

Parida (supra). Consequentially, — the

opposite parties are directed to extend the

pensionary and other retiral benefits to

the petitioner within a period of four

months from the date of communication/

production of certified copy of this order

bv the petitioner.



 

ea
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6. With the aforesaid observation and

direction, the writ petition stands

disposed of.” .

Photo copy of the order dtd. 05.12.2022 passed

in W.P(C) No. 24483/2021 is filed herewith as

Annexure-1.

4, That, it is humbly submitted that, the matter of

pension and other retiral benefits of the employees

of Non-Government aided educational institutions

are being addressed under the provisions of

“Orissa Aided Educational Institutions Employees

Retirement Benefit Rules, 1981”. Application of

such Rules to the employees (both teaching and

non-teaching) of aided Non-Government

Educational Institutions has been enshrined under

Rule-3 of such rules which is produced below:-

“These Rules shall apply to the

teaching and non-teaching staff of all

recognized Non-Government colleges,

High Schools, Senior Schools and ME.

schoals which come under the direct

payment system and all the Non-

Government primary schools

including Sanskrit tolls and Junior

Basic Schools fully aided by

Government in Education and Youth

Services Department directly or

through Panchayat Samitis constituted



 

6

under the Orissa Panchayat Samiti Act.

1959 or through a notified Arca

Council or Municipality constituted

under Orissa Municipal Act, 1950;

Provided that Government may by

general or special order ax may be

issued in that behalf, specify and other

educational institution or category or

institutions and the staff working there

in to whom the rules shall apply.”

The copy of extracts of Rule-3 of Orissa Aided

Educational Institutions Employees Retirement Benefit

Rules, 1981 is annexed and filed herewith as

Annexure-2.

Being aggrieved by the order dtd.

05.12.2022 passed by the Hon’ble Single

Judge in WP(C) No. 24483/2021, the

Appellants humbly beg to prefer this writ

appeal on the following amongst other:

GROUNDS

A. For that the impugned order is illegal, runs

contrary to the principles of natural justice, suffers

from gross errors of law and the same is liable to

be set aside,

B. For that, the Hon’ble Single Judge did not take

into consideration for analysis of the provisions of



 

7

_ Rule-3 of Orissa Aided Educational Institutions

‘Employees Retirement Benefit Rules, 1981. So

far as the present Respondent No.! is concerned,

he does not come under the coverage of Rule-3 of

the aforesaid rules of 1981. It is a fact that, Rule-3

as cited supra envisages that the same shall apply

to the teaching and non-teaching staff of Non-

Govt. aided Educational Institutions which come

under direct payment system and are fully aided

by Government. As per 1981] pension rules, fully

aided means those employees of Non-Govt. aided

educational institutions whose full salary cost is

borne by the Government in shape ofgrant-in-aid

and their salary is al par with Govt. employees.

Therefore, the employees of Non-Govt. aided

educational institutions, who are in receipt ‘of

‘Block Grant’ are not the employees in receipt of

Grant-in-Aid under direct payment system. In

their case, a part of the salary cost is borne by

Government and the rest part is borne by the

Managing Committee. In the instant case, the

Respondent namely, Rabindra Nath Satpathy,

Retired Library Bearer (1% post) in Ispat Junior

College, Rourkela, Dist.-Sundargarh, is a recipient

of block grant under Odisha (Aided Colleges,

Aided Junior Colleges and Higher Secondary

Schools) GIA Order, 2009 @ 100% Block Grant

from 01.02.2009 vide Director, Higher Education
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Office Order No. 7431, dtd.25.02.2011. As such,

he retired on 31.10.2014 on attaining the age of

superannuation.

That, the respandent no.0] has been approved.

under Block Grant Scheme which has no linkage

with the direct payment scheme as prescribed

under Rule-3 of 1981 Pension Rules. So, he is not

cntitled to avail the pension and other pensionary

benefits. ‘Io mention here, in the case of Sarat Ch.

Parida, he was a block grant employee and had no

legality to be considered u/r 3 of the Pension

Rules, 1981. But against the orders passed by the

Hon’ble High Court in the related writ petition in

the matter of Sarat Chandra Parida before the

Hon’ble Supreme Court, the SLP got dismissed

ou the ground of delay. Because the merit lying in

the SLP was not delved, rather the same was

dismissed of the mechanical ground of delay,

therefore, the order of the Hon’ble Supréme Court

in the said matter cannot have application in rem.

Therefore, such order of the Hon’ble Court passed

in the related writ petition was implemented in

casc of Sri Sarat Chandra Parida. Accordingly the

pensionary benefit was extended to Sarat Chandra

Parida. Thus, the directions of the Hon’ble Single

Judge to allow the Respondent to avail pension

and other pensionary benefits from the date of his

superannuation in line with the ratio decided in

 



 

y?

the matter of Sarat Chandra Parida does not hold

good and is Hable to be quashed.

For that, this Hon’ble Court while dealing with a

good number of writ appeals with similar question

of law pertaining to coverage of the respective

respondents (petitioners in the connected writ

petitions) under the ratio decided in the matter of

Sarat Chandra Parida-vrs.-State of Odisha

(W.P.(C) No. 16425/2013). This Hon’ble Court in

the captioned matters have granted interim stay.

For that initially, the State was bearing the

financial liability in shape of Grant-in-Aid for the

employees of the Non-Government aided

educational _ institutions. Subscquently, in

consideration of the financial implications of

unregulated grant in aid, a statutory provision

under the Odisha Education Act, 1969 was

introduced by way of Odisha Education

(Amendment) Act, 1994 and accordingly section

7-C. was substituted, as follows;

“1. The State Government shall within the limits

of its economic capacity, set apart a sum of

money annually for being given as grant in

aid to private educational institution in the

State.

2. No order according permission or approval

or recognition under this Act, whether prior

to or after the commencement of the Odisha
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Education (Amendment) Act, 1994 shall

entitle any private educational institution to

receive grant in aid.

3. Save as otherwise provided, no private

Educational Institution which has not been

recognized by the State Government under

this Act shall be entitled to receive any aid

from the State Government.

4. Notwithstanding anything contained in any

law, rule executive order ur any judgment,

decree or order any court, no grant in aid

shall be paid and no payment towards salary

costs or any other expense shall be made to

any private educational institution orfor any

post or to any person employed in uny such

institution after the commencement of the

Odisha Education (Amendment) Act, 1994,

except in accordance with an order or rule

made under this Act. Grant in aid where

admissible under the said rule or order, as

the case may be, shall be payable from such

date as may be specified in that rule or order

or from such date as may be determined by

the State Government.”

For that, the. State Government in exercise of

powers conferred in sub Section-4 of Section-7

(C) of Orissa Education Act, 1969 introduced

Grant-in-Aid Order, 2009 and Grant-in-Aid Order

 



 

 

ly

2008 to regulate. payment of Grant-in-Aid tin?

shape of Block Grant to the AidedEducation

Institutions.

G. For that, it is humbly submitted that the question

of how to determine which employees of Non-

Government aided educational institutions are to

be treated under “direct payment system” was

once before this Hon’ble Court in the case of

Patras Soreng v. State of Odisha and others

reported in 1993 (II) OLR- 272, wherein the

Division Bench of this Hon’ble Court in

paragraph4ofthe said judgment held as follows: ©

“The 1976 amendment, to which we have

referred earlier, earlier, lives no manner of

doubt in our mind that a school which is fully

aided, as is the one at hand, has to be regarded

as one under “direct payment system” to which

mentioned has been made in Rule 3 of the

2
rules.’

A perusal of the aforesaid paragraph clearly

shows that the direct payment system is applicable only

to employees of aided educational institutions

receiving full salary cost as grant in aid. There is a

distinction between full grant in aid and block grant

and the latter does not come under the direct payment

system.

Hl. For that, Sarat Chandra Parida was an employee

who while receiving Block Grant retired from
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service. Fle preferred WP(C) No. 16425/2013

before this Hon’ble Court with prayer for issue of

direction to the State opposite parties to grant

pension and other pensionary benefits. Though the

State controverted the averments made in. the writ

petition but due to wrong interpretation of the

rules, this Hon’ble Court by order dtd. 08.05.2014

ordered to give pension and other pensionary

benefits to Sri Parida. It is a fact that due to delay ©

in proper analysis of the issue and decision

making process, the SLP preferred by State

Government against the order dtd. 08.05.2014’

passed in WP(C) No. 16425/2013 vide SLP (C)

CC No. 761/2016 was dismissed by order dtd.

19.01.2016 on the ground of delay. Thus, the

merit involved in the issue couldnot be delved

into by way of dismissal of the SLP on the reason

of delay. Therefore, the order of the Hon’ble

Apex Court cannot be made operative in rem.

Therefore, where pension benefit has been

ordered by Hon’ble Court in the light of Sarat

Chandra Parida case, those have been put to

challenge in a large number of Writ Appeals and

interim stay has been ordered on operation of writ

case orders and those are pending adjudication

before the Division Bench of this Hon’ble Court.

That, the Hon’ble Supreme Court in State of

Odisha v. Anup Kumar Senapati (judgment dated

 



 

 

1 ta
d

16.09.2019 in Civil Appeal No 7295 of 2019)

- reported in (2019) 19 SCC 626 has recognized

that Grant-in-Aid is subject to the limits of

economic capacity and held as follows:

“It is apparent from. the provisions

contained in Section 7C(1) that the aid to

be provided by the Government shall be

within the limits of its economic capacity

andfor that purpose money had to be set

apart annually to be disbursed to private

Educational Institution.”

It is most respectfully submitted that in

consideration of the financial implications of full Grant

in Aid to teachers, the Government decided to repeal

the Grant-in-Aid Order of 1994 and introduced the

block grant regime under the Grant-in-Aid Order of

2004. In this light, the Hon’ble Supreme Court in Anup

Kumar Senapati (supra) observed:

“9 The Government considering the

financial constraint has decided to repeal

the Order of 1994 substituting it by Order

of 2004 with effect from 5.2.2004,

promulgated in exercise of powers

conferred under Section 7C(4) of the Act.

A significant departure had been made

instead of salary cost to be given fo the

institution of the staff under the Order of

1994, the concept has been changed to
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block grant, which shall be a fixed sum of

grant in aid determined by the taking into

account salary and allowance as on

1.1.2004. The quantum of block grant has

been made dependent upon the economic

capacity ofthe Government as provided in

Section 7C(1) of the Act and it shall not

deal with the salary and allowance

payable to uny such employee by the

Governing Bodyfrom time to time.....

12. .... It is apparent from the aforesaid

Orders promulgated from time to time

under the provisions of Section 7C of the

Act that initially the Government made the

provisions offull cost salary in the Order

of1994. It was changed ta Block Grant as

specified in the Order of2004. The Block

Grant was us per criteria changed and

specified further in the Orders of 2008

and 2009, depending upon the financial

capacity ofthe State Government.”

It is most respectfully submitted that it was in

consideration of these financial constraints that the

State Government also discontinued the direct payment

system in so far as employees receiving Block Grant

were concemed.

That, it is respectfully submitted that at the time

of Odisha Aided Educational Retirement Benefit
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* Rules, 198i came into effect w.e.f, 01.04.1982, there

was no concept of block grant. The concept block grant

came into force after subsequent amendment of Section

7(C) of Orissa Education (Amendment) Act, 1994

basing on which the GIA order, 2004 was introduced.

In the circumstances, it is submitted that the 1981

Rules were extinguished in so far as employees

receiving block grant were concerned. The 1981 Rules

may be treated as non-existent in so far as employees

receiving block grant in concerned.

J. For that, it is humbly submitted that as per

doctrine of contenporanea-expositio while

interpreting the provisions of a statute, the

meaning of a particular word must be construed as

it would have been at the time of coming into

force of the statute. Since at the time of coming:

into force of the 1981 rules, aided educational

institutions meant recognized private educational

institutions in respect of full grant in aid, it is

quite improbable that when the 1981 rules came

into force by way of subordinate legislation, the

authors of the legislation had no concept of block

grant in their minds. In view of the above said

doctrine for the purpose of 1981 rules aided

educational institutions means recognized private

educational institutions in receipt of full grant in

aid under the direct payment system.
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In viewof the aforesaid facts and circumstances,

it is humbly submitted that the petitioner being a block

grant employee, receiving a fixed remuneration and not

a regular scale of pay like that of employees of aided

educational institutions in receipt of full salary cost

under the direct payment system, the employee, being a

block grant recipient does not come under the purview

of the 1981 rules. In view of the same the impugned

order dtd.05.12.2022 passed by the Hon’ble Single

Judge in W.P(C) No. 24483/2021 for payment of

pension and other pensionary benefits under the Odisha

Aided Educational Retirement Benefit Rules, 1981 is
_not sustainable in the eye of law and the same deserves

to be quashed.

K. For that implementation of the orders dtd.

05.12.2022 passed in W.P(C) No. 24483/2021

holding the same as a covered up matter within

the ratio decided by this Hon’ble Court in the

matter of Sarat Chandra Parida-vrs.-State of

Odisha & Others in W.P(C) No. 16425/2013

(disposed of on 08.05.2014) will have a wide

ramification and will cause a serious impact on

the State’s Exchequer as such implementation will

open a flood gate for nearly more than 7000 Block

Grant holder employees of Non-Govt. aided

colleges to avail a sweep of coverage of the

aforesaid ratio. Therefore, the impugned orders
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dtd. 05.12.2022 passed by the Hon’ble Single.

Judge requires intervention by this Hon’ble Court

to safe guard the interest of public exchequer.

L. For that the Appellants crave leave to take any

additional/further grounds if required, at the time

of hearing of the instant Writ Appeal.

M. For that the impugned order is otherwise illegal,

contrary to the principles of natural justice and the

same his liable to be set aside.

PRAYER

The humble appellants, therefore, pray that this

Hon’ble Court may graciously be pleased to admit this

appeal, call for the original record of the writ petition

and after hearing the counsel for the parties, set aside

the impugned order dtd. 05.12.2022 passed by the

Hon’ble Single Judge in WP(C) No. 24483/2021 and

further to pass appropriate orders to allow this Appeal

or may pass any other order (S)/ direction (S) as is

deemed proper to the facts of the case in the interest of

justice.

And for this act of kindness, the appellants, as in

duty bound, shall ever pray.

Cuttack By the Appellants through

Date: ja, of. 902%

ADDL. ST ING COUNSEL
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CERTIFICATE

Certified that the grounds set-forth are good

grounds for the appeal and I under take to support the

same at the time of hearing.

Further certified that due to want of Cartridge

papers, plain papers are used.

CUTTACK

DATE: | G.0¢.7528ADDL.S JANDING COUNSEL

TERI PATNA.
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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.P.(C) No. 24483 of 2021

Rabindra Nath Satpathy tease Petitioner
, Mr, PK. Mohanty, Advocate

+ Versus:

State of Odisha & Ors. Opp. Parties

State Counsel
CORAM:

DR. JUSTICE B.R. SARANGI

ORDER
05.12.2022

OrderHo. This matter is taken up through video conferencing mode.
2. Heard learned counsel for theparties.

3.

   

 

   

is applicationseeking direction to

CG; and release pension and

  judgment rendered in

ha, 2015 (il) ILR-CUT

assigned inNorderdateP 6%.2019 Fa sed in W.P.(C) No.22316

of 2018, this We nf SpBpPaigabcea of.
5. The petitioner MES in the same footing is also

entitled to the benefits at par with Serat Chandra Parida

{supra). Consequentially, the opposite parties are directed to

extend the pensionary and other retiral benefits to thepetitioner

within a period of four months from the date of communication/

production of a certified copy of this order by the petitioner.

6. With the aforesaid observation and direction, the writ

petition stands disposed of.

(DR. B.R. SARANGI)
Alok JUDGE

Y?

KOKoon
gaint sccroatonDeptt

oe:
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The Orissa Aided Educational Institutions’ oy

Employees Retirement Benefit Rules, 1987

CHAPTER!

PRELIMNARY

e rules may be cailed the Orissa’

t Benefit Rules, 1981.

1 as the Government may

4. Short title and commencement — (1) Thes'

Aided Educational Institutions Employees’ Retiremen

(2) They shall come into force on such date

order/appoint in that behalf.

2. Definitions — (1) In these Rules, un

subject or context —

(a) Act means the Orissa Education

-cum-Retirement Gratuity means the death-cum-Retirement

less there is anything repugnant in the

Act, 1969 (Orissa Act 15 of 1969);

2I(a-1) Death
“gratuity payable under Rule 97]

Instruction, Orissa and includes such

deputy Director of Public instruction

nment from time to time, by

nd exercise

(b) Director means the Director of Public

other officer not below the rank of a

who may be authorized by the State Gover

general or special order to perform all for any of the functions a

all or any of the powers of the Director;

(c) Employees means an employee of an education

category specified under Rule 3;

al institution of the

e under Sub-rule (1) of Rule8:]

efined in Clause (e) of
21(c-1) gratuity means gratuity payabl

(d) Institution means an educational institution as d

Section 3 of the Act,

3(e) Pension means pension payable under Sub-rule (2) of Rule 8°}

4I(e-1) family pension means the family pension payable under Rule 87]

 

d by Sec.17() read with Sec.10(i) of OE.
Made in exercise of the powers conferre

e Ext. No. 1759,
Act 1969 (Ori. Act 15 of 1969) Published vide Orissa Gazett

Dt.3.12.1980, S.R.O. No.824/81.

4. Came in force on 1.4.1982 vide S.R.O. No.118/82 published vide Orissa

Gazette Ext. No.234, Dtd.20.2.1982.

 

  

2. Inserted vide 8.R.O. No.802, Did. 16.11.1983. - me

3. Substituted Ibid. ; Keoar

4. Substituted vide O.G.E. No.2035 dated.20.10.2001 Oe
joint Seereiary 9 OS

eation DEP
digher E42



 
 

“
. : en, DIGDATTike oe eee— SSR CSraLE eSPE    

[8 Pension Sanctioning Authority rnearis the District lnspection of Schools incase of employees of Primary schools. Junior Basic Schools, Senior RBasigSchoois and Middle Schwols: inspector of Schools in cage of employees“Of High School: *(Director, Higher Education], Orissa in case of emnloyeas,of College and Superintendent, Sanskrit Studies in case of employees ofSanskrit Tols.]

  

 

(2) All other words and expressions used but not defined herein shall have thesame meanings as are fespectively assigned to them in the Act.

Provided that Government may, by general or special order as may beissued in that behalf, specify and other educational institution or category ofinstitutions and the staff working therein to whom the rules shall apply.

CASE LAW:
Rule 3 read with Orissa Education (Recruitment and Conditions of Serviceof Teachers and Members of the Staff of Aided Educational Institutions) Rules, 1974

be regarded as under “the direct payment system” — Govt. Resolution No.25001/E,dated 13.7.1978 stating about ChristianMinority community school not coming underdirect payment system cannot override the Rule as amended in 1976 : PatrasSoreng v: State of Orissa and others 1993 (II) OLR 272.

CHAPTER It

SIPENSION, GRATUITY AND DEATH-CUM-RETIREMENT GRATUITY]
4. Subject to the conditions in other rules under this Chapter, an employeeshall be, eligible for Pension or gratuity, as the case may be.

 

 
1. Substituted vide S.R.0, No.69/83-Published in Orissa Gazette Ext. No.100 Dtd.15.2.1933.2. Substituted vide Orissa Gazette No.344, SRO No.112/98, Dt.25.3.1998.3. Substituted vide S.R.0. No.802/83, Dtd.16.11.1983. Kae agit
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State of Orissa & Ors
w» Petitioners

Appellis
-Versus-

.
AP Cthr pare Opp. Party /

Robi 00eigh LOPP CARY ¥ ” Reprendenpe

APPEARANCE MEMOEE MEMO

I hereby enter appearance in the above neted case on behalf of the
Petitioners,
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iN THE HIGH COURT OF ORISSA: CUTTACK.

L.A. NO. 2865 OF 2023

(Arising out of WA No. |It © of 2023)

IN THE MATTER OF:

An application under Chapter-VI,

Rule-27 (A) of the Orissa High

Court Rules.

AND

IN THE MATTER OF:

An application for dispensing with

filing of certified copy of impugned

' order dtd. 05.12.2022 passed in

WP(C) No. 24483/2021.

AND

IN THE MATTER OF:

State of Odisha and Others

seseees Appellants/Petitioners

Rabindra Nath Satpathy and Another

....Respondents/Opposite Parties

To

The Hon’ble Chief Justice of Orissa High Court

and His Lordship’s companion Justices of the

said Hon’ble Court.

. The humble petition of the

Petitioners above named.

GP FEh

FIVE RUREES
Bam
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MOST RESPECTFULLY SHEWETA:

_ That the petitioners have filed the present Writ

Appeal to assail the order dtd. 05.12.2022 passed

in WP(C) No.24483/2021.

_ That, it is humbly submitted that the certified

copy of the order dtd. 05.12.2022 could not be

applied due to non-receipt of any intimation

either from the office of the Advocate General or

from the respondents concemed till 27.12.2022.

Further, since the writ petition was disposed of

on the date of admission, it was beyond the

capacity of the present appellants to be aware of

the disposal of the case and to apply the certified

copy of the order.

. That, the certified copy of the order is being

applied soon and the same will be produced

before the Hon’ble Court after it is obtained

from the Registry.

_ That in view of exigency, the present Writ

Appeal! has been filed with the photo copy of the

order dtd. 05.12.2022 passed in WP(C) No.

24483/2021.

. That, on the tacts substantiated above and the

circumstances narrated in the Misc case, unless

the State is allowed to file the Writ Appeal with  



 

 

 

GS

 

the photo copy of the impugned ore

appellants will sustain irreparable loss and

substantial injury which cannot be compensated

by any other means.

PRAYER

The humble Appellants/ petitioners, therefore,

fervently pray that Hon’ble Court may graciously be

pleased to allow this IA and pass necessary orders to

dispense with filing of certificd copy of the order dtd.

05.12.2022 passed in WP(C) No. 24483/2021 at

present in the Writ Appeal.

And for this act of kindness, the humble

appellants as in duty bound shal! ever pray.

By the petitioners
through

CUTTACK

DATE: }9:0€ 2023 ADDL. STA G COUNSEL

AFFIDAVIT
ae

we

I, Sri Suryanarayn Mohapatra, aged about 58

7 years, Son of Late Parsuram Mohapatra at present

working as Joint Secretary to Government, Department

of Higher Education, Odisha, At.-Secretariat Building,

Po. & Town: Bhubaneswar, Dist.-Khurdha do hereby

solemnly affirm and state as follows:
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1. That, 7 have duly been authorized by the

Appellants to swear this affidavit on their behalf.

2. That, the facts stated above are true to the best of

my knowledge and based on official records.

\ oo wore

ferret) Klemen Beek fT
AC, A.G.’sOffice ¢—~DEPONENT

a
Joint Secretary te Gov.
Higher Educci

Identified by

gn Dope

 

  

 

  

CERTIFICATE

Certified that due to non-availability of cartridge

per, this matter has been typed in thick white paper.

Date:/gug 2022 ADDL. STANDING COUNSEL

TARWS PATNMAIE se—

CUYPULLIYDay

The above named depois: S oNOMaly of he
Belomnly affiem onus: Ls \ ‘
; tiettesswre ‘dential S\2S

 

Pe pen- >



 

IN THIE HEGH COURT OF O
CUTTACK

LA. NO. 2866 OF 2023

(Arising out of W.A,No.l] 2-003)

 

IN THE MATTER OF: 4

An application under Section 5 of

the Limitation Act,

AND

IN THE MATTER OF
1. State of Odisha, represented through its

Commissioner-cum-Secretary,

Department of Higher Education,

Secretariat Building, Bhubaneswar,

Dist.-Khurda.

2. Director, Higher Education, Odisha,

At-Heads of the Department Building,

Po-Bhubaneswar, Dist.-Khurda.

3. 3. Controller of Accounts, Odisha,

Bhubaneswar, At/PO-Bhubaneswar,

Dist-Khurda.

(O.P. No.1, 2 & 4 in the Writ petition)

Appellants/Petitioners

 

~Versus-

1. Rabindra Nath Satpathy, aged about 68ROMPxnyaye
years, S/o. Late Muralidhar Satapathy,O° 663 /40/3

etyZUe U424 _ Ex-Library Bearer of Ispat Auto

College, Sector-16, PO-Roukela-3,
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District-Sundargarh, At-Qtr:.No.B/38,

Sector-16, |Po-Roukela-3, District-

Sundargarh. -

(Petitioner in the Writpetition) pespondent

2. Governing Body of Ispat Auto College,

Rourkela, represented through its

Principal-cum-Secretary, At-Sector-16,

PO-Rourkela-3,District-Sundargarh.

(OP No.3 in the writ petition)

preafonmRespondent ‘Opp. Part...

To

The Hon’ble Chief Justice of Orissa High Court

and His Lordship’s companion Justices of the

said Hon’ble Court.

The humble petition of the

above named petitioners.

MOST RESPECTFULLY SHEWETH:

1. That, the petitioners are the functionaries of the

aw AA. Government of Odisha who have filed the present writ

appeal under Clause 10 of the letters of patent of Patna

High Court read with Article-4 of the Orissa High

Court Order, 1948 challenging the legality and validity

of the order dated 05.12.2022 passed in W.P.(C) No.

24483/2022 of the Ld. Single Judge before this

” Hon’ble Court.

2. That, as per statutory provisions, the writ appeal

is required to be preferred within the limitation period
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of 30 days. However, the Hon’ble Single Judge

disposed ofthe writ petition by order dtd. 05.12.2022

with direction to the presentpetitioners to extend the

pensionary and other retiral benefits to the Opp. Party

in line with the ratio and benefit granted in the case of

Sarat Chandra Parida reported in 2015 (/) ILR-CUT-

94 within a period of four months from the date of

communication/production of a certified copy of the

order.

3. That, it is humbly submitted that the writ petition

was disposed of on 05.12.2022 at the stage of

admission without taking any response in shape of .

counter reply from the present appellants/ petitioners.

Moreover, the writ petition was disposed of on the very

date of admission and the State petitioners did not get

any scope to be aware of disposal of the case. More so,

it was directed by the Hon’ble Single Judge that the

order is to be implemented within four months from

the date of communication/ production of a certified/

authenticated copy of the order. However, the present

petitioners/ appellants could be aware of the disposal of

the writ petition only when on 27.12.2022 they

received the copy of the impugned order dtd.

05.12.2022 passed in WP(C) No. 24483/2022from the

Registry of the Hon’ble Court through mail.

4. That, soon after receipt of the photo copy of the

order dtd. 05.12.2022 passed in WP(C) No.

24483/2022 on 27.12.2022, appropriate action there on



4

was iniliated on 29.12.2022 and on 09.01.2023 relevarit

file was processed examining the merit involved in the

case by the Administrative Branch in the office of the

petitioner/ Appetlant No. 1. Appellant No. 1 took

decision on 10.01.2023 for challenging the impugned

orders did. 05.12.2022 passed in WP(C) No.

24483/2022 before the Hon’ble Court by filing writ

appeal. . ; ,

5. The delay caused-in processing the file and to

take a decision to challenge the impugned orders is due

to procedural delay occurred in the Administrative

Branch which is neither intentional nor deliberate but

due to bonafide reasons as stated above. Therefore, the

bonafideness of the delay may kindly be accepted in

the greater interest ofjustice.

6. That, soon after the decision was taken on”

10.01.2023 to file the writ appeal, the office of the

Advocate General was moved for preparation of appeal

grounds and to file the same before the Hon’bleCourt.

Thereafter, steps were taken at their level to prepare the

appeal grounds and to file the appeal soon. Finally on

&-%-Jo13 , the appeal grounds were prepared and such

grounds were verified on “'%-2027 . Thereafter, the

writ appeal was finalized and filed on jq.s-%=?%

causing|g@days delay.

7. That, the delay in filing the appeal is

unintentional and unavoidable and the prime cause of

such delay is due to late receipt of disposal order of the



 

 

&
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W.P(C) No.24483/2022 and taking. “subsequen

processes thereon which resulted filing of the writ

appeal at a delayed stage. In the above premises

particularly in the interest of Justice, the delay of 13%

days in filing the appeal may kindly be condoned and

the appeal may be heard on merit. Unless the delay in

filing the appeal is condoned, the public interest will be

highly prejudiced and sustain irreparable loss.

8. That, the petitioner’s prima-facie have good

grounds and fair chances of success on the grounds set

forth in the Appeal Memorandum and it is, therefore,

desirable for the endsofjustice that the Hon’ble Court

graciously be pleased to condone the aforesaid delay of

133, , days.

9. That, unless the said /43 days of delay caused in

filing of the appeal is condoned, the petitioners will

suffer irreparable loss which cannot be compensated by

any other means.

PRAYER

It is therefore, humbly prayed that the Hon’ble

Court may be graciously “pleased to condone the

aforesaid delay of / 34 days after taking into account

the circumstantial position and. the inconvenience on

the part of the present petitioner in the greater interest

ofjustice.

 

  



 
 

And pass such other order/orders as would be

deemed. fit and proper in the interestof justice. And for

which act of kindness, the present petitioners as in duty

bound shall ever pray.

By the petitioners
though   

   

 

CUTTACK

DATE: (9.08.2298ADDL. STA COUNSEL

THRU

OC/20/3
EUUPYBtryby

w
e
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AFFIDAVIT.
1, Sri Suryanarayan Mohapatra, aged about 58. .

 

years, Son of Late Parsuram Mohapatra at present

working as Joint Secretary to Government, Department

of Higher Education, Odisha, At.-Secretariat Building,

Po. & Town: Bhubaneswar, Dist.-Khurdha do hereby

solemnly affirm and state as follows:

1. That, I have been duly authorized by the

Appellants in the present appeal to swear

this affidaviton thet Gehas'

2. That, the facts stated in the Misc. Case are

true to the best of my knowledge and

  

   

based on official records.

OB, by por

i force) iceman Bet Synot
Cy AG'sOffice ~DEPONENT t—
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Joint Secretary to Gest

CERTIFICATE
Higher Education D¢rpoh

Certified that due to non-availability of cartridge

paper, this matter has been typed ig thick white papers.
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IN THE HIGH COURT OF ORISSA: —

CUTTACK

LA.No. 2S of 2023

(Arising out of W. A. No. I [0 of 2023)

 

IN THE MATTER OF:

An application under Chapter-VI, Rule-27

of the Orissa High Court Rules for stay of

operation of Order did. 05.12.2022 passed

in W.P.(C) No. 24483/2021;

AND

IN THE MATTER OF:

State of Odisha & Others

... Petitioners/Appellants

-VERSUS-

Rabindra Nath Satpathy & Another

... Opp. Parties/Respondents

To

The Hon’ble Chief Justice of Orissa High Court

and His Lordship’s companion Justices of the

said Hon’ble Court.

The humble Petition of the

Appellants named above:

MOST RESPECTFULLY SHEWETB:

TARA (PINOY ‘1. That, the Petitioner as Appellant in the
© -8 (20/3

GUYFgDY

  
accompanying Appeal seek to assail the Order

dtd. 05.12.2022 passed by the Hon’ble Single

3 CoN Judge in W.P.(C) No. 24483/2021 filed by the



 

 

 

+
&

present Opp. Party/Respondent No.1 on various

grounds.
t
y That, the contents of the accompanying Appeal

as well as the Grounds urged therein may be

read as a part of this application for stay and

those are not reiterated again for the sake of

brevity.

3. That, the Petitioner / Appellant has a prima facie

Case and a fair chance of success in the.

accompanying Appeal, in the event the Appeal is

decided on merit.

4. That, for the ends of justice unless the operation

of order dtd. 05.12.2022 passed in W.P.(C) No.

24483/2021 is stayed, the Petitioners /

Appellants would suffer irreparable’ loss and

injury which cannot be compensated by any

other means.

5. That, this application is made bonafide.

PRAYER
In the circumstances stated above, it is therefore

humbly prayed that this Hon’ble Court may be

graciously pleased to allow this application and stay

the operation of Order dtd. 05.12.2022 passed in
>

\te



o
m

accompanying Writ Appeal;

 

W.P(C) —No.24483/2021 till disposal

And, pass such ‘other / Orders as this Hon’ble

Court may deem just and proper in the facts and

circumstances of the present Case;

And, for this act of kindness the Petitioner/

Appellant shall as in duty bound ever pray.

By the Petitioners/Appellants through,

CUTTACK

DATE )4+02 2022

—— ADDL. STANDING COUNSEL

 



 

. : ABFIDAVIT| !

q, Sri SuryanarayanMohapatra, aged abotwetegh/

years, Son of Late Parsuram Mohapatra at rs

working as Joint Secretary to Government, Department

of Higher Education, Odisha, At.-Secretariat Building,

Po. & Town: Bhubaneswar, Dist.-Khurdha do hereby

solemnly affirm and state as follows:

1. That, ] have been duly authorized by the

Appellants in the present appeal to swear

this affidavitOn AAeir SOLeuf -

2. ‘hat, the facts stated in the Misc. Case are

true to the best of my knowledge and

based on official records.

Identified by Sayeynrerrah=

ee

forces’ kelemour pees ‘DEPONENT _
5 . Joint Secretary to G ts

AC, AG sOffice —Higher EducationDeptt

CERTIFICATE

Certified that due to non-availability of cartridge

paper, this matter has been type¢ in thick white papers.

CUTTACK

DATE: /% 48 202% ADDL. NDING COUNSEL
 

TARUM PATNA)KM

O 668 /20/8
EUG FY Btyy 2

+
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