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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1053 of 2023

State of Odisha and others .... Appellants

Mr. M.K. Khuntia, Additional Government Advoeate

-versus-

Shibasish Behera .... Respondent

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRI RATHO

ORDER

21.10.2024

LA. No.2729 of2023

01. This matter is taken up through Hybrid mode.

2. Issue notice to the sole respondent on the question of limitation

by Registered/Speed Post with A.D., making it returnable within

four weeks, requisites for which shall be filed by 25.10.2024.

3. List this matter on 18.11.2024.

S. Behera

(Chakrmhari Sharan Singh)
Chief Justice^

(Savitri Ratho)
Judge



RespondentShibasish Behera

Order No.

1/4.7V<?.2729 of202302.

This matter is taken up through Hybrid mode.

S. Behera

2. List this .matter on 25.11.2024. In the meanwhile, the up-to-date 

postal tracking report shall be downloaded and attached to the file.

State of Odisha and others Appellants
Mr. Bimbisar Dash, Additional Government Advocate 

-versus-

IN THE HIGH COURT OE ORISSA AT CUTTACK

W.A. No. 1053 of 2023

CORAM:
HON’BLE THE CHIEF JUSTICE 

HON’BLE MISS JUSTICE SAVITRI RATHO

ORDER
18.11.2024

Mt 
(Chakradliari Sharan Singh) 

Chief Justice6^
(Savitri Rathe) 

Judge



IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1053 of 2023

State of Odisha and others .... Appellants

Mr. Bimbisar Dash, Addl. Government Advocate
-versus-

Sh ibasish Beh era .... Respondent
Mr. H.K. Mahanta, Advocate

CORAM:

HON'BLE THE CHIEF JUSTICE

HON'BLE MISS JUSTICE SAVITRI RATHO

ORDER
Order No. 25.11.2024

03. LA. No.2729 of2023

This matter is taken up through Hybrid mode.

2. Mr. H.K. Mahanta, learned counsel submits that Mr. Niranjan

Lenka, learned counsel and associates have instructions to appear

on behalf of the respondent and Vakalatnama on his behalf shall be

filed in course of the day.

3. List this matter on 02.12.2024.

4. Objection, if any to the application for condonation of delay,

shall be filed in the meanwhile.

(Ckakradhari Sharan Singh)
Chief Justice

9
(Savitri Ratho)

Judge
S. Behera/A Nanda
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IN THE HIGH COURT OF ORISSA AT CUTTACK

W.A. No. 1053 of 2023

Appellants

Mr. Bimbisar Dash, Addl. Government Advocate
-versus-

State of Odisha and others

Respondent
Mr. H.K.'Mohanta, Advocate

Shibasish Behera

CORAM:

HON’BLE THE CHIEF JUSTICE

HON’BLE MISS JUSTICE SAVITRIRATHO

ORDER
Order No. 02.12.2024

This matter is taken up through Hybrid mode.04.

LA, No.2729 of2023

2. This application has been filed by the appellants-State seeking

condonation of delay of 149 days in filing the writ appeal.

3. Perused the objection filed today in Court on behalf of the

respondent.

t

4. Considering the facts of the case and after hearing the learned

counsel for the parties, we are inclined to condone the delay with

cost. Accordingly, the delay is condoned subject to payment of cost

of 2,000/- (Rupees Two Thousand) to the respondent within two

weeks from today.

5. The application stands disposed of

Page 1 of2



W.A.No.1053 of 2023

6j Mi;. Bimbisar Dash, learned Additional Government Advocate

for the appellants undertakes to serve a copy of the appeal memo on

Mr. H.K. Mohanta, learned > counsel appearing on behalf of

respondent within two days.

8. List this matter on 10.12.2024 for fresh admission.

(Chakrad^ri Sharan Singh)
ChiefJustice

(Savitri Ratho)
Judge

SK Jena/Secy.
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IN THE HIGH COURT OF ORISSA

Case No. ^ tnBZ) j 0^5 9
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IN THE HIGH COURT OF ORISSA

Case No

OFFICE NOTES

Notes and action taken on order with

signature of Dealing Assistant and Superintendent
Date of Order for

compliance
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compliance
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IN THE HIGH COURT OF ORISSA : CUTTACK~ 2 7.

W.A. No. | os, of 2023.

(Arising out of W.P. (C) No. 30112 of 2022

disposedof on 18.11.2022.)

Code No. 3 1f28

  
State of Odisha and others. .. Appellants.

-Versus-

Shibasish Behera. ... Respondent.

INDEX

Sl. No. Description of documents Page

1, SYNOPSIS A

| 2. List of Date and events B-C

; 3. Memoof Appeal. 1- 13

|
‘ 4. Annexure-1 serics.

Copy of the W.P. (C) No. 3072.
of 2022 along with its Annexures 14-52

d

5. Annexure-2.
Copy of order dated 18.11.2022
passed in W.P. (C) No.30112 of 2022. 53-56

Cuttack ceks

Date: 18.08 .90Q3 Addl. Government Advocate.

MANOJA KUMAR KHUNTIA
Additional Govt. Aeaza%

B.C.E No
Me G4 Fide.
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Appendix-I

SYNOPSIS

The State Government and its functionaries have

preferred this intra-court appeal challenging the legality and

propriety of the order dated 18.11.2022 passed by the Hon’ble

Single Judge passed in W.P. (C) No.30112 of 2022, wherein

and where under the Hon’ble Single Judge on the very first

day of hearing, disposed of the Writ Petition filed by the

Respondent in the light of the judgment passed in the case of

the Malaynanda Sethy Vrs. State of Odisha and Others and

also directed the State-Appellants to consider the case of the

petitioner for appointment under the OCS(RA) Rule, 1990.

Cuttack \.
Date: {5 0d.

AS Addl. Government Advocate.

MANOJA KUMAR KHUNTIA
Additional Govt. Advocate

B.C.E No OLGRP 954
M-9437 5694
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Appendix B

LIST OF DATES & EVENTS

 

Date Events
 

3.5.2013 The father of the Respondent while working as

Classical Teacher in Panchyat High School, Jaja

died on 3.5,.2013.
 

21.8.2013 Thereafter the Respondent filed application under

RA Scheme in the prescribed format.
 

2018 The present Respondent filed Writ petition bearing

No. 30112 of 2022 which was disposed of on

18.11.2022 within an observation to consider the

representation within a period of three months.
 

29.41.2020 The appellant No.3 rejected the claim of the present

Respondent with an observation that the claim of the

application deserve no merits for consideration.
  2021  The present Respondent filed another Writ petition

bearing W.P(C) No.30112 of 2022 and the same was

disposed of on 21.11.2022, which is impugned in the

present writ appeal.
 

Cuttack

Date: [5.06.93
c

Adah GateERRMAREAe
Additional Govt. Advocate

B.C.E No.-O-88/1994

M-@4d7 168044
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IN THE HIGH COURT OF Oxussa ; CUTTAUAC

W.A. No. 0 3 of 2023.

(Arising out of W.P. (C) No. 30112 of 2022

disposed of on 18.11.2022.)

Code No._ 4/0FOG

 

IN THE MATTER OF :

An application under Claus-10 of Letter

Patents Appeal read with Article-4 of

Orissa High Court Order, 1948 read with

a Rule-2 of Chapter-VIII, Orissa High Court

Registrar (Judicial Rules, 1948. :

AND ~~ g
IN THE MATTER OF : 3 = 8

A Memorandum of appeal challenging the se a

order dated 18.11.2022 passed by the 35

Hon’ble Single Judge in W. P. (C) No. s 5

30112 of 2022. oo

AND

IN THE MATTER OF :

L. State of Odisha, represented through

Secretary (Now Commissioner-cum-

Secretary) to Government, School and

Mass Education Department, At-Lokseva

Bhawan, Bhubaneswar, Dist: Khurda.

2. Director of Elementary Education, Odisha,

oon Heads of Department Building, At/Po:

Bhubaneswar, Dist: Khurda.

 



 

District Selection Committee

(Rehabilitation Appointment) represented

through its Chairman, Office of the DEO,

Kandhamal, Av/Po/PS/Dist: Kandhamal.

4, Collector, Kandhamal, At/Po/PS/Dist:

Kandhamal.

At/Po/PS/Dist: Kandhamal. \

“6. Block Education Officer, Phiringia,

At/Po/PS-Phiringia, Dist: Kandhamal.

(Opp. Party Nos.| to 6 in the writ petition)

Appellants.

-Versus-

Shibasish Behera, aged about 30 years, Son

of Late Antaryami Behera, At/Po-

Shakhipada, PS-Phiringia, _ Dist:

Kandhamal.

(Petitioner in the writ petition)

Respondent.

The matter out of which this writ appeal

arises was before this Hon’ble Court in W. P. (C)

No. 30112 of 2022, which was disposed of on

18.11.2022 by the Hon'ble Single Judge. ,

 

5. District Education Officer, Kandhamal, * *

ae al tty .
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TO

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.

The humble petition of the

appellants named above;

MOST RESPECTFULLY SHEWETH:
1. That, the appellants above named, who are the

functionaries of the State of Odisha, have filed aforesaid

memorandum of appeal challenging the order dated

18.11.2022 of the Hon’ble single Judge passed in W-.P. (C)

No. 30112 of 2022, wherein the Hon’ble Single Judge in the

operative portion of the judgment passed the following order:

“XXX XXX XXX

In the above view of the matter, the order dated

16.06.2022 passed by opposite party No.5 under

Annexure-12 is hereby quashed. The opposite parties

are directed to consider the case of the petitioner in the

light of the judgment passed. by the Apex Court in the

case of Malaya Nanda Sethy (supra) and pass

appropriate order in accordance with law within a period

of three months from the date of production of certified

copyofthis order.

XXX KXX XXX”

2. That, it is submitted that such order passed by the

Hon’ble Single Judge is not only erroneous and contrary to the

law but also the same is gross violation of principle of natural

justice and also contrary to the material available on record,

for which the State- appellants finding no other alternative
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approached this Hon’ble Court by filing the present intra-court

appeal. Hence this writ appeal.

3. That, the present appellants are State and functionaries

of the State of Odisha and the cause of action for filing the

memorandum of appeal arises within the territorial

jurisdiction of this Hon’ble Court.

4. That, the factual matrix of the present case as revealed

from tbe averments made in the writ petition that the father of

the petitioner namely Late Antaryami Behera while working as

Primary School Teacher under Block Education Officer,

Phiringia died on 21.03.2013. It is also stated by the present

Respondent before the Hon’ble Single Judge that after the

death of the father of the Respondent, the competent authority

has issued alegal heir certificate.

4. That, the present Respondent has submitted that she

made an application before the present Appellant No.3 in

prescribed format on 15.03.2014 for appointment under the

Rehabilitation Assistance Scheme and after receipt the

application of the present Respondent the same was forwarded

to the Director, Elementary Education, Odisha and after

thorough scrutiny of the said proposal the Opp.Party No.2

approved the proposal and returned the application to

reconsider under the Odisha Civil Service (Rehabilitation

Assistance) Rules, 2016.

wr 5. That, challenging the decision of the authority prior to

filing of W.P. (C) No. 30112 of 2022 the respondent filed
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wh we

another writ petition bearing W.P. (C) No. 13376 of 2022

which was disposed of by this Hon’ble Court on 27.05.2022.

In obedience to the order dated 27.05.2022 passed by this

Hon’ble Court, the present Appellant No.5 considering the

grievance of the petitioner rejected the claim of the respondent

vide office order No.4334 dated 16.06.2022.

6. That, further the respondent challenging the office order

No.4334 dated 16.06.202 filed a writ petition before this

Hon’ble Court bearing W.P. (C) No. 30112 of 2022 seeking a

direction to give her appointment under R.A. Scheme Rule

1990, within a stipulated time with all consequential service

and financial benefits. Copy of writ petition along with its

annexures is filed herewith and marked as Annexure-1series.

7. That, the aforesaid writ petition was listed before the

Hon’ble Single Judge for the first time on 18.1 1.2022 and at

the stage of admission without giving opportunity to the State-

appellants to file their reply/ response, disposed of the writ

petition by directing the State- appellants to consider the case

of the petitioner in the light of judgment passed by the Apex

Court in the case of Malayananda Sethy (supra) and pass

‘appropriate order in accordance with law within a period of

three months. Copy of order dated 18.11.2022 is filed herewith

and marked as Annexure-2.
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Being aggrieved by the aforesaidorder dated

18.11.2022 passed in W.P. (C) No. 30112 of 2022

of the Hon’ble Single Judge the present appellants

challenge the same on the following amongst

other;

GROUNDS

A) For that the order passed by the Hon’ble

Single Judge under Annexure-2 is not at all sustainable

as the Hon’ble Single Judge has not appreciated the fact

and law involved in the case in its proper prospective,

for which the impugned order under Annexure-2 passed

by the Hon’ble Single Judge by disposing the writ

application at the stage of admission in the light of

judgment passed in the case of Malayananda Sethy is

liable to be quashed.

B) For that the impugned order passed by the

Llon’ble Single Judge is not tenable in the eye of law for

the simple reason that the Hon’ble Single Judge without

providing any opportunity to the State- appellants for

filing its response has disposed of the matter at the stage

of admission by directing the State Government to

consider the case of the Respondent, which is required

to be quashed, as the Hon’ble Single Judge has not

decided the claim of the Respondent as to whether he is

entitled to be appointed under Rehabilitation Assistance

scheme or not and without adjudicating the matter on
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merit, the direction of the Hon’ble Single Judge atthe

stage of admission is not at all sustainable in the eye of

law and such order passed by the Hon’ble Single Judge

is not only contrary to law, but also same is contrary to

the statutory rule governing the field. Hence the

impugned order is liable to be quashed.

C) For that it is submitted by the present Respondent

that she had applied for appointment under

Rehabilitation Assistance on 15.03.2014 in the proper

form when Rehabilitation Rule 1990 was in force. In

this regard it is humbly submitted that the present

appellant No.3-District Education Officer, Kandhamal

considered the application of the present respondent by

way of computing points under OCS (RA) Rules, 2020.

D) For that it is humbly submitted that challenging

the order of the present appellant No.3-District

Education Officer, Kandhamal, the present respondent

had filed writ petition bearing W.P. (C) No. 30112 of

2022.

E) For that the Hon’ble Single Judge without

verifying the fact in issue in the instant case and without

examining the ratio decided in Malaya Nanda Sethy

case (supra) and without perusing the pleadings and

material documents available on record illegally and

most unreasonably disposed of the writ petition

directing the Appellants to consider the case of the

t
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respondent in the light of the principle decided in the

ease of Malaya Nanda Scthy (supra) and accordingly

illegally directed to extend the benefit to the respondent

within a period of 3 months from the date of

communication of the order. It is humbly submitted that

such an observation of the Hon’ble Single Judge is an

outcome of total non-consideration of the material facts

and pleadings made by the State authorities and the

aforesaid findings and observations arrived at by the

Hon*ble Single Judge resulted in grave miscarriage of

justice. Hence the impugned order is liable to be set

aside.

F) For that it is humbly submitted that the

matter relating to appointment under the Rehabilitation

Assistance scheme has already been set at the rest by the

Hon’ble Apex Court in the case of N.C. Santosh Versus

State of Karnataka and others reported in 2020(7) SCC,

page 617, where the Hon’ble Apex Court haveclearly

held that the norms prevailing on the date of

consideration of the application should be the basis for

consideration of claim for compassionate appointment.

Therefore, in the instant case since the Odisha Civil

Service (Rehabilitation Assistant) Rule, 1990 is no more

available in viewof the introduction of the new rule in

the year 2020 and more particularly the said new rule

2020 is yet to be made applicable in respect of either

fully aided institution or block grant — iustitution,
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therefore, the very writ petition filed by the present

Respondent before the Hon’ble Single Judge is

thoroughly misconceived and. contrary to settled

position of law and the Hon’ble Single Judge has not

considered the said legal aspect while passing the

impugned order. Hence the impugned order passed by

the Hon’ble Single Judge is liable to be quashed.

G) For that the Hon’ble Single Judge while

passing the impugned order has not taken into

consideration of Rule 6 (9) of Odisha Civil Service

(Rehabilitation Assistance) Rules, 2020. In that Ruleit

is provided that “all pending cases as on the date of

publication of these rules in the Odisha Gazette shall be

dealt in accordance with the provision of these rules.

Though the present Respondent No.Ichallenged the

rejection order in the writ application on the ground that

his case will be considered in the old rules i.e. Odisha

Civil Service (Rehabilitation Assistance) Rules, 1990,

but he has not choose to challenge the 6.9 of Odisha

Civil Service (Rehabilitation Assistance) Rules, 2020,

wherein it was provided that all pending cases will be

dealt in accordance with the Rule, 2020. Therefore, in

absence of such challenge, the writ application before

the Hon’ble Single Judge is not maintainable. The

Hon’ble Single Judge has also not considered the said

rule while disposing the matter and directed that his case

may be considered in the old rules on the basis of
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Malayananda Sethy’s case. In absence of challenge of

6.9 of Odisha Civil Service (Rehabilitation Assistance)

Rules, 2020, which is a statutory rule under Article 309

of the Constitution of India, the direction made in the

writ petition is not sustainable in the eye of law.

H) For that it is a fact with regard to

applicability of the rule in respect of appointment under

Rehabilitation Assistance Scheme, though there are

some conflicting judgments not only passed by this

Hon’ble Court, but alsu by ihe Hon’ble Apex Court, but

issue decided in the case of N. C. Santosh as referred in

the foregoing paragraph is a larger Bench judgment

which is binding over all other judgment and more over

the very same issue with regard to applicability of the

norms for consideration of Rehabilitation Assistance

application is also pending and referred to a larger bench

in the case of State Bank of India Versus Sheo Shankar

Tewari reported in (2019) 5 SCC 600 and the said issue

is still pending before the Hon’ble Apex Court. Basing

on such issue pending before the Hon’ble Larger Bench

of the Hon’ble Aapex Court, the Division Bench of this

Hon’ble Court vide its order dated 27.07.2022 in W.P.

(C) No. 37575 of 2020 observed that awaiting the

judgment of larger bench of the Hon’ble Apex Court in

the above case adjourned the said case as sine die till the

fal decision of the Hon’ble Supreme Court. ‘lherefore,

since the issue is pending before the Hon’ble Apex

Di
st

ri
ct

Ed
uc
at
io
n

Of
fi

ce
r,

Ka
nd
ha
ma
l,

Ph
ut
ba
ni

Pra
na
Ke
n
So
ne

r.



 

 

been held that the norms prevailing on the date of

consideration of the application should be the basis for

consideration of claim for compassionate appointment.

Therefore, the Respondent is not entitled to be

appointment under Rehabilitation Assistance Scheme,

but the order of the Hon’ble Single Judge for

consideration of the case of the Respondent relying the

judgment in the case of Malayananda Sethy is appears

to be not sustainable in the eye of law for which the

impugned order under Annexure-2 is liable to be

quashed.

I. For that the impugned order passed by the

Hon’ble Single Judge is also liable to be quashed for the

reason that admittedly the Respondent prayed before the

Hon’ble Single Judge to give her appointment under

R.A. Scheme Rule, 1990, but the Hon’ble Single Judge

erroneously disposed of the writ petition at the stage of

admission, therefore the order passed by theHon’ ble

Single Judge is not sustainable in the eye of law, hence

the impugned order passed the Hon‘ble Single Judge is

liable to be quashed.

J. For that, it is well settled principle of law

that appointment on compassionate ground is not a

matter of right and since the father of the Respondent

died in 2012 and in the meantime more than ten years
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&
have already been passed and such a belated stage the

claim of the Respondent cannot be sustained and the

same is contrary to the aims and object provided for

compassionate appointment. Therefore, the claim of the

Respondent is not at all tenable in the eye of law, hence

the same is liable to be quashed.

K) For that judging from any angle the order

passed by the Hon’ble Single Judge cannot sustain in

the eye of law and the same is liable to be quashed.

L) For that in view of the aforesaid facts and

circumstances the order dated 18.11.2022 of the Hon’ble

Single Judge passed in W.P. (C) No. 30112 of 2022 is

not sustainable in the eye of law, accordingly the same

may be quashed.

PRAYER

It is, therefore, most humbly and respectfully prayed

that this Hon’ble Court may graciously be pleased to admit the

appeal, issue notice to the respondents, call for the records and

after hearing the parties the Hon’ble Court may be pleased to

quash the impugned order dated 18.11.2022 passed by the

Hon’ble Single Judge in W.P. (C) No. 30112 of 2022 under

Annexure-2 and further the writ petition filed by the present

Respondent before the Hon’ble Single Judge may be dismissed

being devoid of any merit;

And may pass such other order/orders as may be

deemed just and proper for the ends ofjustice.
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And for this act of kindness the appellants as in

duty bound shall ever pray.

By the appellants through;

Cuttack,

Date: \S.u8 +Q3
Addl. Government Advocate.

CERTIFICATE

Certified that the grounds set forth above are good

grounds involving substantial question of law to be canvassed

in this appeal and having prepared and filed. I undertake to

support the same at the time of hearing if instructed.

Further certified that due to non-availability of

cartridge papers plain blue papers have been used.

Cuttack ow

Addl. Government Advocate.

MANOJA KUMAR K-UNTIA

i Gav:, Advocate

B.C.E No.-O-98/1894

M-S43 7168044

Date: 15.95 93
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IN THE HIGH COURT OF GRESEEUTTACK|
(Original Jurisdiction Case)

WP(C)No, Set? 2022

Code No.301705
Shibasish Behera

«.. PETITIONER
Vrs

State of Odisha and others

.-- OPP. PARTIES —
INDEX ,

‘Sh i Description of documents | Annexure ' Page }

[ No. | ;
' i. | Copy of Writ Petition 1-16|
» 2. | Copies of death certificate. ; Annexure-|! {17 3
? 3. | Copies of legal heir certificate Annexure-2 1 18
i 4. | Copy ofletter drd.29.12.2014 { Annexure-3 } 19
' 3. |Copy of R.A application | Annexure-4 Qd 2

6. | Copyof lener drd.13.10.2015 } Annexure-5 1 2d)
7. | Capyofletter ded.15.09.2017 | Annexure-6 faa 4

"8 | CopyofIetier did. 19.06.2018 Annexure-7 | i
. 9. } Copy of affidavt Annexure-8 QS}
! 10. | Copyoflener did. 16.10.2021 Annexure-9 Padi

il. | Copy of application did.02.12.202) Annexure-10 az
12. Copy of ordr dtd. 27.05.2022 Annexare-11 RB-3))
13. ; Copyof inipugned order dtd. 16.06.2022 |A nnexure-19, BIn33|

- he Ceerek Ch Bom owmleva in SimitarCase|Ranexuve- 13Semeg|34-28
i i VOKALATANAMA j ;
Cunack A-K. Mahote |
Date: 04.11.2022 ADVOCATE Ss

Cor the petitioner

(NIRANJSAN LENKA, Adv.,
True Capy Attested = ENRL. No.Q-232 of 1987)

PH-9338117098

District Education Offices,
Kandhamai, Phutbar,j

 



 

 

 
nted in Cour

 

   
fn the matter of:

An application under Article 226 and 227 ofthe

anstitution of India:

AND
In the matter of:

An apntiownon challenging an iegal, arbitrary end unlawful

order did. 16.65.2022 passed by the District Education Officer,

Kndhamal in rejecting the application of the petitioner for

appointmentunder Rehabilitation Assistant Rules, on the ground .

that as per the Notification No.5651 dtd.17.02.2020 of the Govt.,

GA&PG Department, he is not found eligible to gel appointment{ ee
under OCS(Kek:abiiization Assistance) Rules-2020. The petitioner

“ALB. Ogeeks to chaienge fre said order mainly on the ground that while,Jaf! =

passing the suid ivrsugned order, the direction dtd. 27 05.2022 of

tus Hon’ble Court passed in WPC No. 13376 of 2022 has been

completely ignored. thecase of the petitioner should have been

considered a pes theprovision of OCS(RA) Rules 1999 which was

prevailing at the time of death of his father, the ratio decided by the

Hon'ble Apex Court in the Case of The State of Madhya Pradesh

Vrs. Baalendu Yadav reported in 2621(11) OLR-1672, State of ;

Moharastra Wrs. Manj Kumar Deheria (2020) 2 SCC-729,

2022(11) OLR-i Malaya Nanda Sethi Vrs. State of‘Odisha and

others, 2021(1 u C:LR-1072 The State of Madyapradesh Vrs

Ashis Awasti, have not been taken in to consideration and above

all the order suffers from the vice of violation of principle of

natural justice. \e
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AND

in the matter of:

Shibasish Behera , aged about 29 years,

” Sfo- Late Antaryami Behera
At/Po-Shakhipada Ps-Phiringia °.

‘Dist-Kandhamal. . | /

bee tee cee PETITIONER

School and Mass Education Departincar Govt.
of Odisha, Secretariat Building, Baubaneswar,

Dist-Khurda.

2. _ Director of Elementary Education Odisha,

Bhubaneswar Heads of the Dept. Building,

Odisha, Bhubaneswar

3. District Selection Committee (Rehabilitation

. Appomtment) represented through it Chairman

Office of DEO, Kandhamal, At/Po/Ps /Dist-

Kandhamal co

4. Collector, Kandhamal,

wh AuP.O/P_S/Dist-Kandhamai.

eff 5 District Education Officer, Kandhamal

we AvpO/PS/Dist-Kandhamal
6. Block Education Officer Phiringia

AvPo/Ps-Phiringia Dist-Kandhamal

ase eee vee OPP. PARTIES

The matter out of which this writ application

arises was before this Hon’ble Court in WPC.

No. 15376 of2022 disposed ofon 27.05.2022.WA

y  

1, State of Odisha represented through Secretary ~



 

At

Te

To

The Hon'ble Chief Justice of Orissa High Court and His

Lordship’s other companion justices of the said Hon"ble Court.

The humble petition of the

petitioner above named

MOST RESPECTFULLY SHEWETH:-

1. That, the petitioner who has fost his father while in service

and who has been consistently harassed at the hands of the

Opp.Parties, filed the present writ application calling in question

the legality, propriety and sustainability of an order dtd. 16.06.2022

passed by the District Education Officer, Kandhamal (herein afier

teferred to as the DEO, Kandhamal) the Opp.Party No.5. In the

said impugned order the Opp-Party No.5 has illegally, arbitrarily

and giving scant regards to the settled Principle of law so also the ~

direction of this Hon'ble Coun passed in the earlier writ

appheation, has rejected the application of the petitioner for

appoinunent under Rehabilitation Rules, on the ground that, as per

the Notification No.5651 dtd.17.02.2020 of the Govt., GA&PG

Department, he is not found eligible to get appointment under OCS

(Rehabilitation Assistance) Rules-2020. The petitioner seeks to

challenge the said order mainly oa the Sround thai while passing

the said impugned order, the direction dtd. 27.05.2022 ofthis

Hon'ble Court passed in WPC No. 13376 of 2022 has been

completely ignored, there is violation of principle of natural justice,

the case of the petitioner should be considered as per the provision -

of OCS(RA}J Rules 1990 which was prevailing at the wine ofdeath

of his father, the ratio decided by the Hon’ble Apex Coun in the

Case of The State of Madhya Pradesh Vrs. Baalendu Yaday
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reported in 2021(11) OLR-1072, State of Moharastra Vrs.

Manj Kumar Deleria (2020) 2 SCC-729, 2022(11) OLR-

IMalaya Nanda Sethi Vrs. State of Odisha and others, have not

been considered ard apart from that since father of thepetitioner
dled in on 21.03.2613, in harness, the petitioner made due

application for being appointed under Rehabilitation Assistant
Rules 1990 bur the authorities sat over the said application of the
petitioner for a quite long time and finally have rejected his case
basing on the provisions of new Rules, which is not applicable to
the petitioner. Under aforesaid facts and circumstances interference

.
" of this Hon*ble Court is warranted.
92. That, the petitioner is the citizen of India and the cause of

action for this writ application arises within the jurisdiction of this.

Hon'ble court.

That, the facts leading to the present writ application are

a
a

that the father of the petitioner namely Antaryami Behera was a
govt employee as he was working as Asst. Teacher in the Govt
Schoo! under Schoo! and Mass Education Dept. of Govt. of Odisha.
and more specifically under the administrative control of BEO,
Phiringia in the district of Kandhamal. While working as such the

father of the petitioner died, in harness, on 21.03.2013 at anearly

age of 50 years of age. Copy of the death certificate of the father

of the petitioner is annexed as ANNEXURE-1,

4. That, the father of the petitioner died leaving behind his old

and ailing father and mother of 90 and 80 years respectively, his

wife Sanjukta Behera and two minor sons including the petitioner

and one Umashakar Behera and out of them the petitioner is the

elder. Copy of the legal heir certificate of the deceased employee .

is annexed as ANNEXURE-2. 4

    



  

    fatharhned)petitioner,‘eg a

minor of 17 years and his younger+ BRASrmivas also GyyOr 13

years of age. So far as the mother of the waa she

was the only person to look after and shoulder the burden of the old

and ailing father and mother of the deceased employee including

his two minor sons, hence he was unable to apply.

6. That, after attaining the majority i.e after attaining 18 years

of age, on 15.03.2014 the petitioner submitted an application

before the BEO, Phiringia the Opp.Party No.6, in the prescribed

form, seeking for his appointment under the provisions of

OCS(RA) Rules 1990. On the same day i.e on 15.03.2014 the

BEO, Phiringia send the said application of the petitioner to the

Collector for enquiry and to submit report whether the family of

the deceased employee is in distress or not. After conducting due

enquiry the Collector by his office order No. 2310 dtd. 29.12.2014

retumed back the said application two the BEO, Phiringia with the

certificate that the family of the deceased employee is in distress

condition, with due intimation to the petitioner. Copy of Jetter dtd.

29.12.2014 of the collector Kandhamal and the application of the

petitioner are annexed as ANNEXURE-3 and 4 respectively.

7. That, on receipi of the said letter along with the application

from the Colleetor, Kandhamal, the BEO, Phiringia the Opp.Party

No.6, forwarded the said application to the Director, Elementary

Education the Opp.Party No.2, the appointing authority. to consider

‘the case of the petitioner. After passing about ten months fram the

date of submission of said report by the Collector, the Opp.Party

No.2 by his office order No. 17468 dtd. 13.10.2015 asked the BEO,

Phiringia the Opp.Party No.6 to furnish the no employment

affidavit of all major legal heirs wfncluding the petitioner as per *
4
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Rule-2(ii1) of OCS{LRA) Rules 1990. Copy of the said lemer was

also send to the petitioner. Copy of said letter dtd.13.10.2015 is

annexed as ANNEXURE-5.

8. That, pursuant to the said order of the Opp.Party No.2 vide
annexure-5 the petitioner filed the required affidavit before the
BEO, Phiringia theOpp.Party No.5,inter alia mentioning there in
that none of the family members are either in Govt., or public
sector employment. Since the copies of said affidavit are not
available with the petitioner he is unable to produce the same. The
petitioner came to know that the BEO, Phiringia the Opp.Party
No.6 send the said affidavits to the Opp.Party No.2 for

consideration.

9. That, when the matter stood thus and when thepetitioner
was under hope and trust that since his case for appointment under ~
Rehabilitation Scheme is coming under the deserving category
very soon he will be given appointment. But in the month of
September 2017 he was served with the order No.7148 dtd.
15.09.2017 of the DEO, Kandhamai, Phuibani;. which was

addressed to the BEO, Phiringia the Opp.Party No.6. In the said

order it was mentioned that the Director Secondary Education,

Odisha Bhubaneswar has retumed ail applications for appoinunent *

under R.A Scheme submitted by erstwhile DIs/BEO/HMs and

directed to take appropriate actions for appointment of applicant

under R.A Scheme_as per OCS(RA) Amendment Rules-2016. In

the said letter so far as the petitioner is concerned, the tresh legal

heir certificate of all major legal heirs of the deceased employee,

the certificate from the competent authority to ascertain the

movable and immovable properties, declaration in shape of

affidavit to maintain the family and the educational certificate of    

“
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ihe petitioner were called for. Copy o

annexed as ANNEXURE-6

  

canal10. That, pursuant to the said letter vides annexure-6 the-
petilioner collected all the above mentioned documents and
submitted the same before the BEO, Phiringira. The petitioner
came to know that BEO, Phiringia by his office order dtd.
19.06.2018 forwarded the said documents to the DEO, Kandhamal
Phulbani with due intimation to the petitioner. Copy of said letter
did.19.06.2018 showing submission ofdocuments and the affidavir
submitted by the petitioner are annexed as ANNEXURE-7 &8
respectively.

.
il. That, though all the formalities required for appointment of
the petitioner under R.A Scheme were complied with still then the
Opp-Party No.2 sat over the matter. Though the petitioner had been
to the said authorities time and again but all the time he was given
assurance that his case will be considered in time.

12. Thar, when the matter stood thus and when the petitioner
was expecting early action on his application for appointment
particularly when his case is a year old case and more particularly
when he has already complied with all formalities, but to his shock
and surprised he was served with the fetter dtd. 16.10.2021 issued
by the DEO, Kandhamal, Phutbani, the Opp.Party No.4, whereby
the. petitioner was informed that his application for appointment
under RA Scheme has been rejected in view of the resolution
No.5651 dtd. 17.02.2020 of the GA & PG Department ofGovi., of
Odisha. Copy of said letter dtd.’ 16.10.2021 is annexed as
ANNEXURE-9,

13. That, for appreciation of this Hon’ble Court it may be

submitted here that by virtue of the said notification
ca
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No.5651dtd.17.02.2020 , in supersession of previous OCS(RA)

Rules 1990 the OCS(RA) Rules 2020 came in to operation w.e.f ”

the date of it publication in the Odisha Gazette.

14. That, after receipt of said Jener dtd. 16.10.2021 vide
annexure-9 the petitioner on 02.12.2021 submitted a. representation

before the Opp.Party No.2 interalia praying that his application for

Rehabilitation appointment may be considered under the provisions

of OCS(RA) Rules 1990 as the provisions of OCS (RA) Rules

2020 which came in to operation prospectively is not applicable to

his case as his father died in the year 2013 when the said 1990

Rules was in operation. Copy ofthe Said representation dtd.
02.12.2021 is annexed as ANNEXURE-10.

13. That, though the aforesaid representation of the petitioner -

vide annexure -10 was duly received by the Opp.Party No.2 but no

action was taken thereon and the said authorities sat tight over the

grievance of the petitioner putting the pelitioner in utter prejudiced.

16. That, under the aforesaid facts and circumstances and in

view of the settled principle of law, the petitioner approachedthis

Hon’ble Court in WPC No. 13376 of 2022, seeking for a direction

to the Opp.Parties, to consider his application for appointment

under RA Scheme as per the provision which was governing the

field at the time of death of the Govt., employee. This Hon*ble

Court by order did. 27.05.2022 disposed of the said writ petition

setting in aside the said impugned order did. 16.10.2021 vide

Annexure-9 and remitted the matter to the DEG, Kandhamal, the

Opp.Party No.5 to take a fresh decision in the light of the orders

passed by the Hon’ble Apex Court in the case of The State of

Madhya Pradesh Vrs. Baalendi Yadab reported in 2021(11) OLR.
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1072. Copy of said order did.27.05..2022 passed by this Hon*ble

Coun in WPC No.13376 is annexed as ANNEXURE-11.

17. That, the petitioner meet the Opp.Party No.5 in person and .

served the copy of said order of this Hon’ble Court along with the

Judgment of Hon’ble Apex Court in case of The State of Madhya

Pradesh Vrs. Baalendi Yadab reported in 2021(1 1) OLR-1072 and

prayed that his case may be considered in view of the ratio decided

in that case so also the judgement passed by this Hon’ble Court in

the similar cases. .

18. That, after submission of said order before the Opp.Party

No.5, the petitioner was under hope and trust that very soon he will

be issued with the order of appointment as he fulfills all the

required criteria as der the said OCS({RA) Rules 1990. But his hope

and wust was shattered when he was served with an order dtd.

16.06.2022 of the DEO. Kandhamal, the Opp.Party No.5, where by _
his application for appointment under Rehabilitation Scheme, has

been rejected on the ground that as per the Notification No. 5651

did. 17.02.2020 of OCS(RA)Rules 2020 of GA & PG Department

he is not becoming eligible to get appointment under Rehabilitation

Assistance Scheme as he has secured 28 points which is less than

44 points. Copy of said order/letter dtd. 16.06.2022 is annexed as

ANNEXURE-12.

}9. That. in this writ petition the petitioner seeks to challenge

the aforesaid impugned order dtd.16.06.2022 passed by the DEO,

Kndhamal, the Opp.Party No.5 vide’ Annexure-12 and seeks for

quashing ofthe same on the following grounds.

A) That, aforesaid impugned order dtd.16.06.2022 passed

by the DEO, Kandhamal the Opp.Party No.5 vide Annexure-12,

being otherwise illegal, arbitrary and cqpuary to Jaw is liable to be
\y

 



 

—24-

_ ey]

set aside and the ©@pp.Parties should be directed to appoint the

petitioner under Rehabilitation Assistance Rules, under the
Provisions of OCS(RA) Rules 1990 taking in to consideration of
his educational qualification.

B) That, aforesaid impugned order did.16.06.202? passed .
by the DEO, Kandhamal the Opp.Party No.5 vide Annexure-12, is
unsustainable, hence liable to be set aside only on the ground that,
while passing the impugned order the Opp.Party No.5 hasgiven
scant regards to the said order dtd. 27.05.2022 passed by this
Hon’ble Court in WPC No. 13376 of 2022. In the said order this
Hon"ble Court, while disposing of the said writ petition, and
quashing the order dtd. 16.10.2021 by which order the application
of the petitioner for being appointed under RA Scheme 1990 was
tejected, specifically directed the Opp.Party No.5 to consider the
Case of the petitioner in the hight of the judgment passed by this
Hon’ble Court in various writ petition so also in view of the
judgment of the Hon’ble Apex Court in the case of The State of
Madhya Pradesh Vrs. Baalendu Yadav reported in 2021(11)
OLR-1072, (Supra). But while passing the impugned order the
Opp.Party No.5 has neither taken in to consideration of the said
orders/judgments of the Hon’ble Apex Court in to consideration..

C) That, aforesaid impugned order dtd.16.06.2022 passed
dy the DEO. Kandhamal, the Opp.Party No.5 vide Annexure-]2 is
able to be set aside as the Opp.Party No.5, while passing the said
order has not taken in te consideration of the law controlling the
field. The Hon’ble Apext Court in the case of The State of
Madhya Pradesh Vrs. Baalendu Yadav reported in 2021(11)
OLR-1072, State of Moharastra Vrs. Manj Kumar Deheria
(2020) 2 SCC-729, 2022(11) OLR-1Malaya Nanda Sethi Vrs.
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State of Odisba and others and The state of Madhya Pradesh

and ors Vrs. Ashis Awasti reported in 2021 (11) OLR -1072, has
Sesdee fae tae that ine case OF the applicant we appoinunent

under Rehabilitation Assistance Rules should be considered under

the provision of Rules which was in Vogue at the time of death of

the deceased employee and not as per the subsequent rules.

D) That, aforesaid impugned order dtd.}6.06.2022 passed -

by the DEO, Kandhamal, the OppParty No.5 vide Annexure-12 is
also not sustainable and liable to be quashed as the same has been

passed in complete violation of the principle natural justice. It may

be submitted here thar prior to passing the impugned order against

the petitioner, he has not been given an opportunity ofhearing. Had

the petitioner been given the opportunity ofhearing, he could have

convinced the authority/Opp.Party No.5 that the Hon’ble Apex

Court so alse this Hon’ble Court in plethora of decision have held

that the applications for appointment under Rehabilitation Scheme

should be considered as the Rules which was prevailing at the time

ofdeath ofthe deceased employee.

D) That, there is no dispute that the father of thepetitioner

was a Govt. employee and he died on 21.03.2013 in harness. It is

also not disputed that on 15.03.2014 the petitioner made

application for his appointment under Rehabilitation Assistant

Rules and ir is also not disputed that in the year 2013 itself the

application of the petitioner were sent to the Collector, Kandhamal

for submission of distress certificate. It is also not disputed that in

the year 2013 itself the Collector, Kandhamal submitted the report
that the family is in financial distress. But instead of considering,

the application of the petitioner for being appointment then and

there, the said authority sat over the grievance of the petitioner, ;

  



wr

  

   
ihe ground that the new Rules came in to operation and under the

said new Rules the petitioner is ineligible to get the appointment

under RA Scheme as he has scored only 22 point.

E) That itis relevant to submit here that the application of

the petitioner for appointment was made when the Rehabilitation

Assistant Rules 1990 was in vogue i.e much prior to 2020 Rules

came in to force. Hence the application of the petitioner should

have been considered under the said 1990 Rules as the said 2020 -

Rules was not there. Jt is the authorities, particularly the Opp.Party

No.4 who sat overthe matter for last more than seven years and

after coming in to operation the new Rules, rejected the application

of the petitioner, which is not only perse illegal but also not

sustainable in the eye oflaw. Consequently the the action/order of

the Opp.Party No_4 to consider the case of the petitioner as per the

new Rules is not sustainable in the eye of law and the application

of the petitioner for appointment under Rehabilitation Assistant

Scheme should be considered as per the rules which was in force at

the time ofdeath of his father

F) That, aferesaid impugned order dtd.16.06.2022 passed .

xe by the CDMO, Rayagada, the Opp.Party No.5 vide Annexure-1?

ae should be quashed only on the ground thar while passing the

impugned order the Opp.Party No.5 has not taken in to

consideration ofthe fact that the father of the petitioner died in the

year 2013 and on 15.04.2014 the application for appointment

under RA scheme was tiled by the petitioner. Had his case been

considered then and there, the petitioner would have been

completed more than six years of service hy now and the
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authorities would not have get the chance to reject the application

of the petitioner in view ofthe new Rules.

G) ‘That, non-consideration of the case of the petitioner for
appointment under Rehabilitation Assistant Rules 1990, should be

‘deprecated as the same suffers from the vice of discrimination and

violation of Article 14 & 16 of the Constitution of India. When the

application of the similarly situated person have been considered

and ihey have already been given appointment under Rehabilitation

Aasistant Schemes, which wea prevailing at the time ef death of the
Govt. employee absolutely there is no reason in not considering the

case of the petitioner in the light of the orders/judgment passed by ~

the Hon’ble Apex Court so also this Hon’ble Court.

H) That, aforesaid impugned orderdtd. 16.06.2022 passed

by the DEO, Kandhamal, the Opp.Party No.5 vide Annexure-12,

should be quashed also on the ground that ds per the settled

principle of law, a particular statute shall come into operation

prospectively if specifically there is no provision that it would have

the retrospective effect. Here in the present case the application of

the petitioner should have been considered in view of RA Scheme,

1990 as the father of the petitioner died in 1990 i.e much prior to

uhe said 2020 Rules came into operation. But here in the present

case the cause of action in favour of the petitioner arose much °

before the said RA Rules, 2020 came into operation. The father of

the petitioner died on 21.03.2013 he applied in the month of

15.03.2014 ie much prior to said RA Rule, 2020 came in. to

operation. Had the authorities considered the case of the petitioner

immediately thereafter the provision of Rules RA Rule, 2020

would not have come on his way. Apart from that since the RA

Rule, 2020 came much after the date of death of the father of the
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petitioner same is not applicable to him. In view of the law settled .

by this Hon’ble Court as stated above the case of the petitioner

should be considered in view of the law prevalera at the time of

death of the father of petitione, but the Opp.Party No.5 has uiterly

failed to appreciate the same.

1) That, while passing aforesaid impugned order

dtd.16.06.2032 vide Annexure-J2, the DEO, Kandhamal, the

Opp.Party No.5 has failed to appreciated that this Hon’ble Court in

several reported and unreported decisions have settled the law that

the particular Rules which has not seen the light of the day, has no

application to the cases taking placeprior to such ruje come into

existence. Further this Hon*ble Court relying on the decisions of .

ithe Hon’ble Apex Court in case of Canara Bank and onther Vs.

M. Muhesh Kumar reported in (2015) 7 SCC-412, has held that

the case of the applicant for appointment under Rehabilitation

Assistance Rules shall be considered as per the provisions which

was prevailing at the time of death of the deceased employee.

Copies of some orders of this Hon’ble Court sre annexed as

ANNE:XURE-I3 series.

J) That, aforesaid impugned order dtd.16.06.2022 passed

by the DEO, Kandhamal, the Opp.Party No.5 vide Annexure-12

cannot be allowed to sustain in view of the fact that while passing

the impugned order the Opp.Party No.5 has not considered the case
of the petitioner in consonance with the order passed by this ,

Hon’ble Court on 27.05.2022 in WPC no.13376 of 2022

20. ‘That, in the aforesaid facts and circumstances interference of

this Hon’ble Court is warranted for a direction in the Opp. parties

to give appointment to the petitioner under OCS (RA) Rules, which

Was M vogue al the time of death ofhg father.

Resa eu ey
EADAS oo TAIA ETS

  



 

 

  
this Hon’ble Courts

it is therefore, prayed that, this Hon’ble court be graciously

pleased to admit the writ application, issue rule NISI in the nature

of writ of mandamus or any other writ or writs as deem fit and

Proper impugned order dtd.16.06.2022 passed by the DEO,

Kandhamal, the Opp.Party No.5 vide Annexure-12 shal! not be

quashed and why they shall not be directed to give appointment to

the petitioner under OCS(RA ) Rules 1990 immediately taking in

to consideration of the educational qualification ofthe petitioner.

in the event of the Opp. Parties fail to show-cause or .

show insufficient cause said rule be made absolute. ;

And further be pleased to pass any order/orders

direction/directions as deem fit and proper.

And fer this act of kindness the petitioner shall as in

duly bound ever pray.

Curtack By the petitioner through

Dtd.04.11.2022 .
Wek. Meets

ADVOCATE
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t. Shibasish Behera, aged about 29 years S/o- & ; i ‘ ae
Behera At/Po-Shakhipada Ps-Phiringi Dist-Kandhamal, do hereby

soiemnly affinn and state as follows:

lL. That, I am the petitioner in this WritApplication,

2. That, the facts stated above are true to best ofmy knowledge

and belief.

Identified by

FAK. Mabou ShBesesd Pachone:

ADVOCATE a “ DEPONENT

CERTIFICATE

Due to non-availability of Canridge papers this petition is

being typed in white thick papers. The petitioner undertakes to file

the English version ofOriya Annexure later on if necessary -
AA. Wanbaouite

ADVOCATE
See- (NIRANJANLENKA, ADV.,Treete > O4.U Door
. ore ENRL, NO.O-232 OF 1987)

Ph.No.9338117098
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(Engtish Vérslon) 17 FORNNO:9/10

ANSRREG fT    8 arnt, ‘Sta?

GOVERNMENT OF ORISSA
DEPARTMENT OF HEALTH AND FAMILY WELFARE

PHULBANI MUNICIPALITY

CERTIFICATE OF DEATH | :
issued under Section 12/17 ofthe Registration of Births and Deaths Act, 1969 and rules of Odista. Births and Desths, Rule 2004,

This is (o certify that die following information has been taken from the original recordofdeath which is iu the

 

regitet fot... RIRUMBANLMUNICIPALITY, cancerous Of Tabs! PAWLBANE |
ofDistict.. KANDUAMAL.........0f Steof QDISHA .

Permanent Address .ATPO: SAKHIPADA PS- vietesmetscsenssees

-
|
l
e
—

PAIRINGIA DIST:KANDHAMALORISHA INDIE...

  Date: APOLe aN J, Births&Deaths
ees Cyy PHULBANI MUNICHALITY‘ ant wre ~ ke



 

ee é

     
Miscellaneous Certificate Case No. 3611/ 13

 

a a 8 Js :

NESWEGAL HETR CERTIFICATE
: Digan *

ied—_—

This is to certify that the parson/persone specified below is/ are the legal

heir/neirs of Late Antarjyami Behera Son/Daughter/Wife of Santosh Behera

of village: Sakhipada, P.S. Phiringia Tahasil: Phiringia, Phulbani in the district of

Kandhamal.

This certificate is being granted only of the purpose af family pension and

other arrear dues.

 

 

 

 

 

   
  

SL. Ao. Name ' Age i Relationship with the deceased ;

k 2 3 4
i Santosh Behera ; 90 | Father ‘

2 Ranga Behera : 80 Mother

-3. 0 | Sanjukta Behera } 40 | Wife

| 4 | Sibasish Behera 7 | Son
i 8 Umasankar Behera 13 Sen  
 

Gj TAHASILDAR

eré Phiringla, Bfst-Kandhama-
ssnater wheylicant Signature of the Revenue Officer

Fon CoPA criseChek {Pesignation with seal and date)

(Oe . be ).

£ h ”

BEe om Coedsag
ons we yh

 

me eatirencd. Puvagihan?
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Phat: rodOffice ofthe Collector, Kandhatnal, Ph ani

   

2340 /BEE1L-102--/2014 Dated aafany

 

   

. To a“ “ye
: ¢ Block Education Officer, .

Phiringia.

Sub: RA. Case of Sn Shibasish Ch. Behera, S/:0 Late

Antaryarni Behera, Ex-Asst. Teacher. :

Ref: Your letier No.269 dt.15.3.2014. —S°ir_

Sir, .

With reference to the letter on the subject cited above, |

am directed to return herewith the original R.A. application of Sri

Shibasish Ch. Behera, S/O Late Antaryami.Bchera, Ex-AssiTeacher

@alysiened the disiress certificatein part 1V of the Application form by

the Collector, Kandhamal for necessary action at your. i

 

Encl: As above. Yours CelyHf

we ce ceauans eefice
: 7 Collectoraté, Kandhamal,

4 Phufbani.
a14 .

‘Micmo No. 2341 /dated. SEipehaaig sO
Copy to"Sri Shibasish#|Chbadra Behera,S/O Late Antary

 

  

 

Bchera, Ex-Asst.Teacher, At/PO-Sakhipada,P/S.-Phiringia’ Dist.
fandhamalfor infortnation. : 4

Mle2,  
: . . . . Establishment Hfficer,

a aes Ss Collectorate, Kandhamai,

me _Phulbani.  
   

 

  

 

eR mtawraterne owisa



 

 
   

“BF. ExStervice mga oe oF

mo - B® -32y-
ANNEAURESA (Seu Kule 8(1) (A))

AN NGAURE.
-URM OF APPLICATION FOR APPOINTMENT UNDER THE REHABILITAT1ON

é ASSISTANCE SCHEME «FeOBE SUBMITTED |IN DUPEICATE)r

PARTI ”

 

“2-7 Name‘ofthe deceased Goverment Servant

2) Designation and Office/Department of the
Government servant -

3) Whether penmanenl Or lemporary

20 THEE (aa AEappietERmHipReT “4

33 Date of death (Enclose an atrestod “copy of the
death cectifieate issued by the Health and
family Welfan:Deparment)

5) List of family members us per the Legal Heir
Certificate issued by the concensedTahasildar,

7). bacoie seid status ofcach af the depal heirs

8} is any of the members listed wader ite 6 has
been appuinied ander compassionate ground?
Ifso, give particulars of such appainuvent.

|S} Total asses of the deceased Gevenusest
- servants Lo

a) ~ Details of immovable property, if any in the
" aylame of deceased Government servant and «.-

‘temberaad members offamily i

>) Movable Property

©) Pension, family pension and FJ. ctc.
: PAR'T- 1

1d} “Name of the candidate, for appoinunens

i) Histher e4iggionship-
Goveruasentservdm.

with tie deceased

 

133 Gare of-bith

8) Péivicutars ofEstucation*Techaical Qualification a
: landexperierick.. i .

 

143 ‘Whether’.belongs to Zany of the fliowing,
i diiigiies 7?

ay. SGUST. -

cj Physically Wandicapped
a} Spoasmen *

 

ha

 se gangrene

: “LATEANTARYAMY BEHERA

Asst.Teacher, Block Omcen Phiringia

 

Pernuaneut

Vane THA tuys

21,03,2013.

Legal Heir cuclosed.
list of 5 family members)

No.

No. -

 

: P.PLRS.7,4357- with T.L ag admissible.

Sri Shibasish Ch. Behera

Son

03.07.1996

Matric Pass
(Xerox cupies of.Certificate enclosed)

  

  
2d
?
mt
em
eg
en
s

gem
e

+

  
  



 

 

a eeSj The post applied for + > Jdunioxy Clerk

4‘ShibasishBehera, Son of LateAntaryami Behera hereby declare. that the

infor.sation furnistied aboveis true to the best of my, kiioWledge'and belief. Ifany of the facto

herein mentioned are found ta be incorrect or false''at the future date my service can be

; d by the appointing authority without furnishing notice or reasonable opportunity of

ShedLoge 4b Bafana .

  

 

 

. - . ~"Signature ofthe applicant.
Deve:

PARTAQWY

Forwarded to Colleciur, Kandhamal, toy caquiry und pcport wheiher thefamily
of the deceased Government servant is in diswess financially. z a. Aah

. . tie Officer
7 : Block ea ginting Authority

fhe P . al& Designation)

. PART-1V

{Coniticate by Collec ofDisuitty: +

4 Centified that the information firnished bythe epplicant in this application
. fon have been enquired into and. found corresvinsorreat. The family of thé “deceased
Goverament employeeis indistress/ wrotindistress. The annualincome ofthe fanily from all
sources excluding Pension and T435.Bs.. By0603COOP 1...forthe year.BEB...

 a Forwarded to the:“Bhocie Edatod "

  

  

 

 

B
e
e

  

   



— 2 ag—
a~ aD. 3 “Ant N EXURE~ >|

DIRECTORATE OF ELEMENTARY.EDUCATION, ODISHA, BHUBANESSWANo. 8R-114-2015-vill- Arts& uDate: 13 -/0O-/&7 .Bes
4

The B.£.0. Phirjdgia,
Dist: Kandhamal.

 

“i you have not fumisheg ine same iq the proper manner.

You are therefore requested to fumish the ¢
Bie. immediately for further action. -

 

Yours faithfuthy, :

DeputyDirector

  
i
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+ BB r AN NW EXURE~£

DISTRICT EDUCATIONOFFICE, KANDRAMAL, PHULBANI

Letter No TIYR Date #5 007. SR i

 

. het - a ee

The Block Education Officer/ Headmaster _47Aerts ve

Appointment under RehabilitationAssistanceSchemes serGovt Guide line issued

Mi No 25296/SME date 22-12-2016 and GA Dept.Notification} 23345/Gen

 

   

The Director Secandary/ ElementaryEducation Odisha, Bhubaneswar has returned
., &il the applications for appointment under R. A Scheme submitted by the Erstwhile D.1S/ BEO /HMs-

BAG directed ts take AARFORTaIW.ACHAN (AP ARARIAHRBAL AE ANBNEANTS HndAT Ait: Geieme 90 ameOCS (h.Aj Amendment Rules-2010 {List enclosed) -

  with Annexure —B duly filledia favour Sri ¢

rience. you ere requested to submit the jollowing documents/information alang

 

farther course of ection at this end.

   

  

i. Fresh Income Cevtificate of alt major Tegal hair. Aacome trom -all SOUICES,.
Private, public. Agriculture or business bythe family members who have been 3
identified as legal heirs of the deceased government employee}

2. Certificate from competent Authority to ascertain Movabie/imamovabie, oa
property with latest market Valueiin Rupees.”

3. Déclaration of the applicantinshape:~otaffittavit to, maintain family.

4. .Educetional Certincstes of the candidate ( not submitted 26wer}

Yours faithiuily

  

District Education Officer

fikardhamal, Phulbani

 

 

~ TeeBE

 

at an early date for taking:

 

  

 

     



 

 

BB-38-  Annexure-
OFFICE OF THE BLOCK EDUCATION OFFICER, PHIRINGIA, ws

. KANDHAMAL 2
Letter No \ LQ if ord \ oO: & ‘| gy

 

“ “District Education Officer, a \/ecacitas
Kandhamai. oe

Sub: appointment under Rehabilitation Assistance Scheme in favour ofSSRASRSera S/O- Late. Antaryami Behera, Asst. Teacherurder this Block™

| submit herewith foliowing documents for consideration of rehabilitation
assistance scheme at your level.

This is for favaur of your kind information and necessary action.

Fresh application from (23 Annexure: Aji in duplicate.
Copy of death certificate
Copy of legal heir certificate
Declarationin shape oj an affidavit regarding numberof dependants, number
ofunmarried daughter, number of minor children, liability towards education

# children, monthlyincome of earning members and incomefrom -broperty
fuding family pension, movable/ immovableproperty. :
iHicate from the competent authority‘Telating to class in which the.

youngest 02 (two) children of the deceased employee are educating at the.‘ time of death.

Cartificate from the competent authorityconcernedrelating te paymentof,un-utilized leave salary and DCRG, ;“Xerox copy of}pension: book to determine the monthly pension and DCRG.
-Declaration of thé applicant in shane of affidavit tto maintain family.

- Educational certificate ofthe applicant. os :
16.4* page ofOriginal service book of deceased. / , :
WV Used-DENY f. ij ay
ADDCE -“A2L2VAL SH).

B
e
e
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e
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‘3 , SRDnDuackaagbeme

MemonU1 6b Ae -\B Gyeso _ Sony toShibasish Behera 0date.AnataryamiBehera for1 information   
Be

 

 



  

 

 

 

 

     
  

  

 ACS:Ber =k ,Sefore the Nots rust 4,CGS! SUISRT OpisHaefere the Notary Laut ic,AFPidayvagp= =

 

-_ 7 . 2. ~~ oe4 Shidasish Behera, aged sbout :Tesldent of vir  

 

  
  

I am tthe deponent ang Geclarant of thisy
.That. I have made an eppiie®ttion sor my employmentlitation Assistance Scheme,

3. That 1 aoCepemiant <gamii
cation,
iclenc.

4. Tist, the purpose of this affidavit as tp produceSeiore the competent authority as 4 declaration to maintainthe temily members, for considerstion o¢ my enplovment umer
Rehabllitacion ASsistance Scheme, “

-

hereby updertckes TREt + sl¥olk maineinY Rerbers by Providing the food, shelterand day to day xequirements i141 their self

 

Thet,ime facts
know edge and beries,
identi fieg by ;

The doponubr havin Seen identifiesCf7 ay... heetae ee tedif : : €hek. Die}, SPlematy attiraieg aad stsied beforeadvoegeily § te : : is

sited shove are txpe. to the best of m
     

  

    

   



 

AERLIO >
OOH Ow neeURE. °

DISTRICT EDUCATION OFFICE, KANDHAMAL, PHULBANI

Letter No_S530,__/Date

 

To

 

7 = =—Sorptbeeghater:Wifeoftate—.Aton borne 13eine.

 

Sir, -

With reference to your application under RehabilitationAssistanceScheme; i

am to inform you that your application verified asper instructionissuedvide Government

Notification no. 5651 date 17-02-2020.0f G.A. Departmenit. You secured totalpoints in Par|

of the evaluation sheet given in Form ‘D’to these tules is BS which ¥s 44offess than
44. . aoe LA :

Hence, you are not.eligibie for appointmentunder theSchemeas permis, =

 

Yours.forthfully:..

   
 

x

District Education OfficerAR Randhamal, Phulbani.
Memo No. /Date___ Sf ;

a eee -+ ~~GGpy forwarded. to the... SEQ ___Headeasters . - Headmistress
¢ hDEMOER _- fr information and necessary action..

Vv 4 we Br :
 

. “eh: .

' ’ “Distrigt Educ.

Kan hamal, Phulbani.
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IN CHE TTGs H¢courr oj

AM,

 

  

   

o ER the mance: ad

  Cation sucking. for a direction
Ses“consider thea me   

 

ta the Opp. panies to
case of the petitioner for appsixtment under ot : :var Rehabilitation Assistant Rules as per the provision Prevailing:a

ms
“ay ai he inte Ordeuth ofthe father:ofthe-Petilioner  sdin'vi

ofthe ratio decided’by theHonibie> “Apex Coortsin th
  
  

 

   

  

 

of The Strate of Madhya Pradesh ‘Vis. Bastendu ¥3 ‘

 

Vrs. Manj KumarDeheria.a (2020) 2 SCO-129,thee
of the petitioner whodiedin-the $eear 2013, al‘thantUR
peutioner was 1? years’old and. afterating majo ty. ghe:   
  

 

  

  application, sat over the matterr for years iogeth €eesdedbite“3k 
   

  

prevailing at tbat une.eke ac?

aangins ¥i BOHANT

BER PE again .. A otE



  

   

 

   

Tn the maer ots

Shibassish: Behera

Sro-Laie Antaarya

tone woah Posithakhinada

. Dist-Kandham:

    

   

 

  

State of Odishia represented through ‘Seeretaryba
ne

  

‘Deparment Go

 

School and Mass Education
eh

of Odisha, Secretariat Buildjng; Bhubinesiver,

‘+ ., Dist-‘Kaige“aya
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IN THE poy COURT or onissa ap
WePIC)No.1

Shihbasisn Behera
SMa ere set fa nintecotimadonne

COROM:-JUSTICE BiRagA PRASANNA
aunt

ORDERS .me , | 27-08'2022
OrderNo : -Cl. 4 j--This Matter |istalker cup ube

2. At the Ouisel on the
PErMiLted -lo make nécessaj
indicated in ihe prayer.

3. Heard Mr. N,

und Jearned  
Pepe :

 

dy

ihe decision: relied303Bay

4 In view of

appearing for

1072 and the

NandhamalO p.

ey
1
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~gg7 AN NEAURE12

DISTRICT EDUCATION OFFICE, KANDHAMAL, PHULBANI _

Oifice order No Y34 jG.Est/Date bos Marj

The Hon’ble High Court Orissa, Cuttack has passed the order dated 27-05-2022 in W.P {C)

No. 13376 of 2022 filed by Sri Shibasish Behera-Vrs-State of Odisha & others. The operative

part ofthe order ts cited below:

“in views of the decision relied on by the learned:caunsel appearing for the
petitioner reported in 2021 (il) OLR {SC) 1072 and the order passed by. thiscourt in

different writ petition, the order dtd. 16-10-2021 under Agnexiure-9 is set. aside ond the

matter is remitted back to the DEO, Kandhamal --0:P. No. 3 to‘take afresh decision in the

light of the order passed by the Hon’ble Apex Court in the aforesaid decision. Such decision

shail be taken by the said Opp. Party within a period of one month from the date of

receipt of the order with communication of the result thereof to the petitioner within that

time. 200x~

Pursuant to the aforesaid orders of the Hon’bie High Court, Cuttack the

Respondent No. 3 i.e. the District Education Officer, Kandhamal, Phulbani considered the

ciaim of the epplicant, Sri Shisibash Behera made ‘y. in the writ petition end passed the

fcllowing order.

Ainereas, the father of the petitioner namely Antaryami Behera while

serving as Primary school teacher under Block Education Officer, Phiringia died on 21-03-

2013. Scon after death of his father, the petitioner submitted his “application for

appointment under Rehabilitation Scheme before B.£.0, Phiringia. The Block Education

Officer, Phiringia submitted the details information of the petitioner to the Collectez,

¥anchamal for issuance of Distress certificate in favour of the applicant. The Collector

Kandhamal issued the Distress Certificate of the petitioner vide letter No. 2310 did. 29-22-

2014. The BEO, Phiringia after obtaining Distress Certificate submitted the RA. application

of the petitioner to this respondent Le. the District Education Officer vide his office fetter

No, 1159 dtd. 19-06-2018.

  

While the application of the petitioner pending atthe disposal of this

respondent, O.CS (Rehabilitation Assistance} Rule 2020 came in to force w. 2. f. 17-G2-2920.

Para 9 of the O.C5 (Rehabilitation Assistance) Rule 2020 envisaged that “All

pending cases as on the date ofpublication of these Rules in the Odisha Gazette shail be

dealt in accordance with the provision ofthese rales”

Hence, the application of the petitioner assessed ‘by tthe District selection

committee as per parameter taid down in OCS {RA} Rules-2020 and the petitioner obtained

28 points; which is less than 44 and declared ineligible and communicated the petitioner

vide office letter No. 5570 dtd. 16-10-2021 of this respondent

. The instant rule clearly transpires that appoigtument under rehabilitation

assistance shall be governed under the provision prescribed thergin ic. O.C.S (Rehabilitation

\
i
STAY
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Assistance) Rules 2020.The O.CS (Rehabilitation Assistance) Rules 2990 has been
superseded. |

 

In view of the above, the claim of the applicant deserves no-consideration

and is hereby rejected.

 

a District
. andhemal, Phutbani,

Memo No_ Ls3s- {Date é 06:-392.2- fi
Copy fcrwarded to Sri Shisibah Behera, Son of Late Antaryami Behera;

#a/Po-Sakhipada; Ps-Phiringia; Dist- Kandhmal for information and necessary action.

 

       trang
Copy submitted to the Standing Counsel, School & Mass Education Celi, Cuttackfor

fevour of kind information and necessary action. He is requested to appraise the matter to the
Hon‘ble OAT.

Memo No ade {Date

 

aificer

adhamial, sient

OH. DOR

Copy submitted to the Director’Elementary EducationOdisha, Bhubaneswar/
Collector Kandhamal for favour of kind information and netessary action.

P
e
a

O
eLanan

MemoNo “ASST spate

Memo No Yas fDate

 

Copy submitted to the Additional Secretary to Govt. School & Mass Education
Department, Odisha, Bhubaneswar for favour of kind inforntation and necessary action.

ty

  District Educa ‘a Gilot

Ryanair, PhPht



 

Afinati Rath

State ofOdisha and others ee Oppositeparties
Mr. S.N. Nayak, ASC -

\

CORAM:

DR. JUSTICE B.R. SARANGI

ORDER
27.07.2021

OrderNo. Thematter is taken up by video conferencing mode,
2

Heard learned counsel forthe parties.

The petitioner has filed this writ petition seeking

direction to opposite parties to consider her case for

compassionate: appointment in ‘place of her fate husband

under the OdishaCivil Service (Rehabilitation Assistance)

i Fisher eh Service (Rehabilitation  

   

 

the provision in the

either on the date ofaay

application for appointment under the Rehabilltation

or on the date of submission of

Assistance Scheme, remains contrary to the decision: of this

"Court in disposal of W.P.(C) No.10168 of 2021 and W.P.(C)

No.8485 of 2021 and aiso the judgment of the Hon’bie apex

Court in the case of Canara Bank and another Vs. M.

Mahesh Kumar with two other matters reported in. (2015) 7

SCC 412. .

In such view of the matter, this Court disposes of this

writ petition and directs the party no.2 to consider the case of

the Petitioner for appointment under the Rehabilitation

Assistance Scheme in terms of the provision at Orissa Civil

 



 
 

~BS -49 —
Services (Rehabilitation Assistance) Rules, 1990: The entire

exercise shall be completed within a period of three months

from the date of communication of authenticated/certified

‘copy of this order by the Petitioner. _

With the aforesaid observation and direction the writ

petition stands disposed of.

As the restrictions due to resurgence of COVID-19

situation are continuing, learned counsel for the parties may

itilize @ pring owt of the erder available in the High Court's
website, at par with certified copy, subject to attestation by

the concemed advocate, in the manner prescribed, vide

Court's Notice No.4587 dated 25th March, 2020, as modified

by Court's notice no. 4798 dated 15th April, 2021.

(DR. B.R. SARANGLJ.)
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2 19.03.2021 Heard Miss. Mohapatra, learned counsel

for Petitioner and Sri Tripathy, learned Additional

Government Advocate for the Opposite Parties.

This writ petition involves the following prayer:

“Under the. facts and circumstances as narrated
above, this Hon‘ble Court may graciously be pleased. to
admit this writ petition, issue Rule Nisi to the opposite
parties and if the opposite parties will fail to show cause
or shown insufficient cause made the said rule absolute
by directing the opposite parties to provide employment
to the petitioner as per prevalent Rules and further be
pleased to quash the letter dated 09.03.2021 under
Annexure-7;

. And further be pleased to pass any other
order/orders as may be deemed fit and proper.

And for this act of kindness, the humble
petitioner as in duty bound shall ever pray.” ~

Taking this Court to the pleadings, the death of

the deceased taking place on 20.06.2016 and application

for Rehabilitation Assistance, was filed by the mother

requiring service in favour of her son by way of

Rehabilitation Assistance appointment, it is contended

that the application being filed on 6.1.2017 and’ death

having taking place in the year 2016, the OCS (RA)

Amendment Rule,2016 prevailing at the relevant point

of time, should have been considered instead the public

authority has applied (OCS) RA Rules, 2020 gnd rejected

the claim of the petitioner. It is on this premises,

application of non-existing rule to the case of the

petitioner, prayer is made to allow the writ petition in

setting aside of Annexure-7. To substantiate the request

involved herein, learned counsel for the petitioner refers a

 



 

decision of this Court dated 05.03.2021. in

W.P.{(C).No.8486 of 2021.

To the contrary, Sri Tripathy, learned Additional

Government Advocate ‘appearing for the State submits

that at the time of consideration of the application the

Rule 2016 was already in vogue, the authority was

constrained to consider the rule already taken place in the

meantime and thus claimed that there is no illegality in

Annexure-7. Sri Tripathy, however did not dispute

applicability of decision of this Court in W.P.(C).No.8486

of 2021 to the case at hand.

Considering the rival contentions of the parties, this

_ Court finds for the settled position of law through the

Hon’ble Apex Court, a rule which has not seen the fight of

the day, has no application to the cases taking place

prior to such rule come into existence. Admittedly, the

death involved herein took. place in the year 2016,

consequently, the application for Rehabilitation Assistance

appointment was also filed in 2017 when Rule 2016 was

in place and Rule 2020 had not come into existence even.

Petitioner claim for application of judgment in

W.P.(C).No.8486 of 2021 to the case at hand finds
justified.

In view of the setiled position of law, this Court

sets aside the order at Annexure-7 and “directs the

opposite party no.2 to issue appointment order in favour

of the petitioner following the recommendation already
there in favour of petitioner by completing the entire

exercise within a period of four weeks.



 

 

sks

The .writ petition s
     

“
GF Lae wee)
Cour O12

posed of with the

observation anddirection:made hereinabove.

PIVICTEISETERIITSFaTTETCRIT

Biswanath Rath,J.

True Gapy Attested

District EducationOfficer,
Kandhamal, Phulbani -
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>" THE HIGH COURTOF.OnsSeCurVACK 85
: (Crigina! hasiedsoeCaeCase).

a W.P.(C ) No. 90 UF OF 2022

Code No. BLLOS

 

In the matter of:

An application under Article 226 and 227of the
Constitution of India;

AND

In the matter of:

 

An apolicition chalienging an illegal, arbitrary end unlawful

order dtd. 16.06.2022 passed by the District Education Officer,

Kndhamal in rejecting the application of the petitioner for

appointment under Rehabilitation Assistant Rules, on the ground

that as per the Notification No.5651 dtd.17.02.2020 of the Govt.,

A&PG D rtment, he is t fe ligible t ta int t‘ented in Cour G Department, he is not found eligible to get appointmen

under OCS(Kehabilitation Assistance) Rules-2020. The petitioner

a tOgeek chaiensewo seeks to chaiien:

passing the said mspugned order, the direction dtd. 27 05.2022 of

this Hon’ble Court passed jin WPC No. 13376 of 2022 has been

te said order mainly on the grour:d that while,

 

completely ignored, the case of the petitioner shoulci have been

considered as pes the provision of OCS(RA) Rules 1999 which was

prevailing at the timeof deathofhis father, the ratio decided by the

Hon’ble Apex Court in the Case of The State of Madhya Pradesh

Vrs. Baalendu Yadav reported in 2021011) OLR-1672, State of

Moharastra Vrs. Manj Kumar Deheria (2020)2 SCC-729,

2022(11) OLR-iMalaya Nanda Sethi Vrs. State of Odisha and

others, 2021(11} C:LR-1072 The State of Madyapradesh Vrs
Y Ashis Awasti, have not been taken in to consideration and above

all the order suifers from the vice of violation of principle of

natural justice. = - yy

Notary, Cutlack Town
* PRADIPTA KUMAR MOHANTY :

Regd, No- ON-01/1993 \

fy 
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In the matter of:
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(211

AND

Shibasish Behera , aged about 29 years,

’ S/o- Late Antaryami Behera

At/Po-Shakhipada Ps-Phiringia

Dist-Kandhamal.

wee tee eee PETITIONER

Vrs

“State of Odisha represented through Secretary

School and Mass Education Department Govt.'

af Odisha, Secretariat Building, Bhubaneswar,

Dist-Khurda.

Director of Elementary Education Odisha,

Bhubaneswar Heads of the Dept. Building,

Odisha, Bhubaneswar

- District Selection Committee (Rehabilitation

Appointment) represented through it Chairman

Office of DEO, Kandhamal, At/Po/Ps /Dist-

Kandhamal

Collector, Kandhamal,

At/P.O/P.S/Dist-Kandhamal.

District Education Officer, Kandhamal

AtpO/PS/Dist-Kandhamal
Block EducationOfficer Phiringia

At/Po/Ps-PhitingiaDist-Kandhamal

aOPP. PARTIES

The matter out of which this writ annticatinn

\n
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- IN THE HIGH COURT OF ORISSA AT CUTTACK

, W.P (C) No.30112 of 2022

Shibasish Behera bese , Petitioner
Mr. Niranjan Lenka, Advocate

Vs.

State of Odisha and others wien Opposite Parties

ae State Counsel

CORAM:  **"
DR.JUSTICE ‘B.R. SARANGI

ier GS

ORDER

18.11.2022

Order No. This matter is taken up through hybrid modc.

O1 2. Heard learned counsel for the parties.

3. The petitioner has filed this writ petition seeking to quash the order

dated 16.06.2022 under Annexute-12 issued by opposite party no.5, and

further to issue direction to the opposite partics to give appointment to the

petitioner under, Rehabilitation Assistance Scheme as per Odisha Civil

Service (RehabilitationAssistance) Rules, 1990 within a stipulated period.

4. Mr. N. Lenka, learned counsel for the petitioner contended that the

caseof the petitioner is covered by the judgmentof the apex Court in the case

of Malaya Nanda Sethy v. State of Orissa, Civil Appeal No. 4103 of 2022

disposed of on 20.05.2022, Therefore, this writ petition may be disposed

of in the light of the aforesaid order, te which learned State Counsel has

raised no objection.

5. In the above view of the matter, the order dated 16.06.2022 passed

by opposite party no.5 under Annexure-12 is hereby quashed. The opposite

parties are directed to consider the case of the petitioner in the light of the

judgment passed by the apex Court in the case of Malaya Nanda Sethy

(supra) and pass appropriate order in accordance with law within a period

of three months from the date of production of certified copy of this order.

Issue urgent certified copy as per rules.

fad -Dy. BRLewangi, J. )

Alok

glofl  
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\
\
: STATE OF ODISHA & OTHER'So.sccccsceetrte rete PETITIONERS.

APPELLANTS

-VERSUS-

OPP. PARTIES.

Chebasith Behartoec RESPONDENTS.

\

' M_EMO

I/We hereby enter my appearance in the above

noted case on behalf of the Petitioners / Appellants.

cet
Cuttack

Addi. Govt. Advocate

Date: 19-06.5 LORS MANOJA KUMAR KHUNTIA
Additional Govt. Advocate

B.C.E No. -Q-88/1994

M-$437168044

 

 

  

 

 

i:

 

   

—
—



 

  
se " ee £ -

fypetrn ONE PUBFE <9)
4 al . “. - 3

IN THE HIGH COURT OF ORISSA : CUTTACK,

LA.No. 4 QA of 2023.

(Arising out of W.A. No. Apea of 2023)

IN THE MATTER OF:

An application under Section S of the

Limitation Act for condonation of delay.

AND

IN THE MATTER OF:

. State of Odisha and others wee Appellants.

-Versus —

Shibasish Behera.

Respondent.

TO

THE HON’BLE CHIEF JUSTICE, ORISSA HIGH

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT,

The humble petition of the

appellants named above ;

MOST. RESPECTFULLY SHEWETH:

1. That, the appellants above named who are the

functionaries of the State of Odisha have filed the present

memo of appeal challenging the order dated 18.11 .2022 passed

by this Hon’ble Single Judge in W.P. (C) No.30112 of 2022.

3. ea
NOTARY, CUTTACK

OBISHA
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2. That the averments made in the memo of appeal may be

read and treated as part and parcel of this application and those

are not reiterated for the sake of brevity.

3. That, the above said writ petition was disposed of by

this Hon’ble Court vide order dated 18.11.2022.

4. That, after thorough examination of the said order dated

18.11.2022 passed in W.P. (C) No. 30112 of 2022 passed by

this Hon’ble Court in favour of the present respondent (Writ

Petitioner), the Inint Secretary to Government in the

Department of School and Mass Education vide letter No.

7866/SME dated 06.04.2023 instructed the present deponent to

file Writ appeal challenging the above said order dated

18.11.2022 passed by the Hon’ble Single Judge.

5. That, it is humbly submitted that after receipt of the

above said instruction from Government, this depunent vide

letter No. 4963/M dated 13.04.2023 requested the Learned

Advocate General, Odisha to prepare the writ appeal and this

deponent came to the Office of the Advocate General, Odisha,

Cuttack for filing of writ appeal as well as the Interim

application for stay and for condonation of delay and the same

was filed on

6. That, it is humbly and respectfully submitted that the

delay caused for filing of memorandum of appeal is bonafide,

unintentional and not willful, on the other hand the delay

caused for filling of the memo of appeal is due to observation

of the official formalities. }

8. MISNRA
NOTARY, CUTTACK.

OBIEHA
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7. That in the given sets of facts and circumstances, it is

humbly prayed that this Hon’ble Court may graciously be

pleased to condone the delay in filling the Writ appeal.

8. That, it is humbly submitted that in the interest of

justice, equity and fair play the delay in filing the writ appeal

may be condoned and the same may be heard on merit.

PRAYER

Therefore, in view of the above facts and circumstances,

it is humbly prayed that this Hon’ble Court may graciously be S

pleased to allow this petition by condoning the delay of ... 3 -

days in filling the writ appeal; 2 5

And pass any such other order/orders as this Hon’ble i 8 2

Court may deem fit and proper; ag =

And for this act of kindness, the Appellants shall as in 2 33

duty bound ever pray. ; 2 =
b

PBy the Appellants through;

CUTTACK Cay-

DATE: [8 08-33 Addl. Government Advocate.
MANOJ4A fi SHUNTIA
Addit se Sts

  

I, Smt. Subhalaxmi Nayak, aged about 40 years, Wife of

Sri Soubhagya Ranjan Mohanty, at present working as District

Education Officer, Kandhamal, do hereby solemnly affirm and

state as follows :

B. MISHRA

NOTARY, CUTTACK
OBISHA  



 

26""y
L. That I am the Appellant No.3 in this case, I have

been duly authorised by the other appellants to

swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

denseted .

Lo tNbare 23 p ¢ . /

Advocate Clerk, mead Kumar aware

A.G. office. Deponent.

District EducationOfficer,
Kandhamal, Phulbani

CERTIFICATE

Certified that cartridge papers are not available.

CUTTACK. Col
Date: [§ .95.93, Addl. Government Advocate.

MANOJA KUMAR KHUNTIA

Additional Govt. Advocate

RB C.E No.-0-98/1994

M~9437 158044  

  

3olemnly Sworn betore me Dy....-..---
. “KE pbhiee

naing identified by...03 Pio ndvocate! 8ellerk 4 )

ai Cuttackdated...I ICZAMDS

B. i
NOTARY, CUTTACK

ODISHA



 

 

 

  
RenaeIN THE HIGH COURT OF ORISSA : CU aes

LA.No. At30_ of 2023.
(Arising out of W.A. No. 4 ) g 3, of 2023)

IN THE MATTER OF:

An application under Chapter VI Rule-

27(A) of the High Court of Orissa;

AND

IN THE MATTER OF:

An application for stay of impugned order

dated 18.11.2022 passed in W.P. (C) No.

30112 of 2022; 5 e
Vw Be

: =s

AND : eZ
£a

IN THE MATTER OF: x 3 z

. 3

State of Odisha and others bee Appellants. 3 3 =

¥ i238-Versus — ry
oo

Reepegdieat-Shibasish Behera.

Respondent.

TO

THE HON’BLE CHIEF JUSTICE, ORISSA HIGH

COURT AND HIS LORDSHIPS COMPANION

JUSTICES OF THE SAID HON’BLE COURT.

The humble petition of the

appellants named above ;

MOST RESPECTFULLY SHEWETH:

That, the appellants above named who are the
oeow I

AS .
functionaries of the State of Odisha have filed the present

B. MISHRA
NOTARY, CUTTACK

OBISHA
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memo of appeal challenging the order dated 18.11.2022 passed

i W.P. (C) Nv.30112 of 2022 by the Hon’ble Single Judge.

2. That, the averments made in the writ appeal may be read

as part and parcel of this interim application and those are not

reiterated here for the sake of brevity.

3. That the petitioner respectfully submit that unless

operation of the order dated 18.11.2022 passed in W.P. (C)

No.30112 of 2022 is stayed, the petitioner shall suffer

irreparable Joss and substantial injury.

4. That. the impugned order dated 18.11.2022passed . in”:

WP. (C) No. 30112 of 2022 is illegal, arbitrary and note»

sustainablein the eye of law.

5. That in the interest of justice, equity and fair play the

operation of order dated 18.11.2022 passed in W-P. (C) No.

30112 of 2022 be stayed pending final decision of this writ

appeal.

PRAYER : .

It is, therefore prayed -that, your lordships ,may

graciously be pleased to allow this interim application and — :

grant stay of the operation of the impugned order dated

18.11.2022 passed in W.P..(C) No. 30112 of 2022 till disposal

of the writ appeal;

And may further be pleased to pass such other

order/orders as deem just and proper.

And for this act of kindness, the Appellants shall as in

duty bound ever pray. ce

By the Appellants through; . .

a MANOJA KUMAR KHUNTIA

QO. MISNRA Additional Govt. Advocate

NOTARY, CUTTACK B.C.E No.-0-98/1934
Ovisu, M-9437168044
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CUTTACK

Date: (5°05999 Addl. Government Advocate.
AFFIDAVIT

L, Smt. Subhalaxmi Nayak, aged about 40 years, Wife of

Sri Soubhagya Ranjan Mohanty, at present working as District

Education Officer, Kandhamal, do hereby solemnly affirm and

state as follows:

1. That, I am the Appellant No.3 in this case. I have

been duly authorised by the other Respondent to

swear this affidavit on their behalf.

2. That the facts stated above are true to my

knowledge, based on official records.

dentified by:

oO oO a
~ Cite seos“23 p C /
Advocate Clerk, vba Kawer ONS

A.G.office. Deponent. Loe ce

District Education Officer, oy
Kandhamal, Phulbani 3

CERTIFICATE a ES,
q ‘ hoo

Certified that cartridge papers are not available.

CUTTACK.
Date: |[S.08.93 Addl. Government Advocate.

MANOJA KUMAR KHUNTIA
Additional Govt. Actvoosia

CR MA vas.eae
SF BCE iM S41 994

? . er tl Gary oncadd

solemnly Sworn betore me by Porcanero)Mea Somorrs

being identitiedby. R23,pdvodste ‘elem .
at Cuttack dates... .RLOTI2033 CAG ee)

smeltPO?
NOTARY, CUTTACH

OOtBHA
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Filed By: ADVOCATE FOR THE PETITIONER
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IN THE HIGH COURT OF ORISSA:

WA No. - 1053 OF 2023

\  ̂ 2 3 OCT WM

R AliS.6-
DEPOV

STATE OF ODISHA AND OTHERS APPELLANTS.

-VRS-

SHIBASISH BEHERA RESPONDENTS.

ME MO

In pursuance of the Hon'ble High Court order dated 21.10.2024, one set

a eopy of limitation petitions and one envelope affixing postage stamp of Rs.40 /-

(Rupees forty) only with A.D is filed herewith for issuanee of notiee on limitation

through registered post to the sole respondent in the above noted ease.

Cuttack.

Dt. 23.10.2024

Addl. Govt. Advocate

Addl. Standing Counsel,
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tUKM OF VAICALATN-
IN THE HIGH COURT OF JUDICATURE ORISSA, CUTTACK '

■  //V4 A/(^ ̂ X0-S2> of 202^

Between c^==\£j^ ®S C ^ Appellant/Petitioner

Respondent /0pp. Party

mow ALL MEM BY THESE PRESEMTS, that by this VAKALATNAMA

i/We Ct)iZ)n<ZJXS^\<^fi£^ oJaOcJ^, (5.^
&f Q Ar^ijoOyj-OLgQ-^ f>:>gJo<gJX-CTk -A^J>Pg)--Stoc3UK,/n'^Q'<j?(
p- -S-

Appellant/Respondent / Petitioner / Opp Party in the aforesaid Revision / Appeal case do

hereby appoint and retain MBRAMJAN LEMKA (Enri. Mo. 0-232/1987.

Mob. No.9338117093). HEMANTA KUMAR MOHANTA. Enrl. Mo. 0-30/2Q10.

Mob. 9438190975. MRS. MIBEDITA LEMKA. Enri. No. O-562/2016.

Mob. 8018884418. PRASANT KUMAR BARIK. Enri. Mo. 0-1010/2011.

Mob. 9337413031. Mrs. SUBHALAXMI RAMA. Enri. No. O-533/2022. Mob. 7008123096.

GOURAV DASH. Enri. No. 0-1060/2022. Mob. 8917598722 & TAPAS KUMAR JENA.

Enri. Mo. 0-1779/2023. Mob. 7873745729 Advocate (s) to appear for nne/us, in the above
case and to conduct and prosecute (or defend) the same and all proceedings that may be
taken in respect of any application connected with the same or any decree or order passed
therein including all applications for return of documents or receipt of any money that may
be payable to me/us in the said case and also in applications for review in appeals under
Orissa High Court order and in applications for leave to appeal to Supreme Court. I/We
authorise my/our Advocate(s) to admit any compromise lawfully entered in the said case.

£> riq&^^. 'Te/tKos_^OE^ftsxi^c3ur)Dated, the j.. LI. .j .202^.
Received from the executant (s)
satisfied and accepted as I hold
no brief for the other side.

SIGNATURE OF EXECUTANTS

Advocate

Accepted as aboZ
/n/
Advocate

Accepted as a be

Advocate

Accepted as above

Advocate

Accepted as above

Advocate ̂  R ̂
Accepted as above

Advocate

Accepted g§ aboVe
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IN THE HIGH COURT OF ORISSA, CUTTACK

LA No.2729of2023

(Arising out of WANo.l053of 2023)

In the matter of:-

State of Odisha and others

APPELLANTS

-Vrs-

Shibasish Behera.

RESPONDENT

OBJECTION FILED BY THE RESPONDENT TO THE LA FILED

BYTHE APPELLANT FOR CONDINATION OF DELAY.

1. That, challenging the order dtd. 18.11.2022 passed by the Hon’ble Single

Judge of this Hon’ble High Court in WP(C) No. 30112 of 2022, directing

the authorities to consider the case of the Opp.Party/respondent  for

appointment under Rehabilitation Assistance Rules 1990 in view of the

judgment render by the Hon’ble Apex Courtin the case of Malayananda

Sethy Vrs. State of Odisha and others, the State Authorities have filed the

present Writ Appeal.

2. That the I.A for condonation of delay should be dismissed as because the

appellant filed present Appeal challenging the order dtd. 18.11.2023

passed by the Hon’ble Single Judge of this Hon’ble Court in WP(C) No.

30112 of 2022 for which the Appeal should have been filed with in thirty

days i.e. by 18.12.2022. But the present appeal has been filed on

17.05.2023 where there is delay of 147 days in filling the appeal. Since

the Appeal is hopelessly barred by limitation same should be entertained

and the LA should be dismissed.

iwrrArv
\
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A,

3. That, the appeal should be dismissed on the ground of delay because of

the fact that the appellants have not given the sufficient cause in support

of such inordinate delay. The reason assigned that in the LA for

condonation of delay is that due to observation of the official formalities

delay was caused. It may be submitted here that the Hon’ble Supreme

Court in various judicial pronouncement have deprecated such reason

inter alia holding that, delay caused due to official formalities cannot be

the ground to condone the delay.

4. That, the inordinate delay of 147 days should not be condoned and the

LA filed by the appellant should be dismissed on the ground that the

reason assigned by the appellant in the present LA. for condonation of

delay are not the proper ground and the appellant has not explained the

delay properly for which the delay should not be condoned.

5. That LA for condonation of delay should not be allowed on the ground

that in in Paragraph-4 of the LA. the appellants have stated that after

thorough examination of the order dtd. 18.11.2022 passed by the Hon’ble

Single Judge of this Hon’ble Court in WP(C) No.31112 of 2022, the Joint

Secretary to Government School and Mass Education Department vide

letter No. 7866/SME dtd. 06.04.2023 instructed the present deponent to

prefer appeal. But the appellants have not given the reason as to why the

Joint Secretary sat over the order from 18.11.2022 to 06.04.2023 and then

from 06.07.2023 to 17.05.2023. Since the delay has not been explained

properly and the reason assigned that due to observation of the official

formalities the delay was caused is not the sufficient ground, the I A be

dismissed.

6. That, the LA should be dismissed as Hon’ble Apex Court Court, so also

this Hon’ble Court in so many decisions has clearly stated that when any

appeal filed on delay, the appellant should explained the each and every

days of delay properly, but in the present case the appellants have not at
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all explained the delay properly, for which the I.A for condonation of

delay be dismissed.

7. That, the LA for condonation of delay should be dismissed only on the

ground that in order to avoid to comply this Hon’ble Court’s order

dtd. 18.11.2022, the Appeal has been filed. By this rocess the Opp.Party

has been harassed sufficiently and has been deprived of getting the

genuine claim i.e appointment under RA Rules, particularly when his

family id reeling under financial stringency.

8. That in view of the facts stated above the LA. filed by the appellant for

condonation of delay be dismissed.

Cuttack. By the petitioner through

Date.30.11.2024
j-1 -V^.
ADVOCATE.^

I

t  •
r •

'«.■

< *

V .

, <,

7/
Bmeiyka Vrasod Dru

Advocfii
NOTARY, COTTAC>

Siiren^^rn PrasttdPhr'

7
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A
IN THE HIGH COURT OF ORISSA, CUTTACK

I.A No 72023y29

(Arising out of WA No. 1053 / 2023)

IN THE MATTER OF;

State of Odisha and others

APPELLANTS

-VERSUS-

ShibasishBehera

RESPONDENT

AFFIDAVIT

I, ShibasishBehera, Occupation -Un-Employed, Aged about 31

years, At.-Sakhipada, P.S.-Phiringia, Dist.:-Kandhamal.

Father’s Name- Late Antaryami Behera.

Number of proceedings pending in the High Court or would be

instituted(Caveat): No.

Statements of facts: As per averments in the petition.'

That I am the respondent in the present case.

That the facts stated are true to the best of the knowledge and

belief of the deponent.

1.

2.

4.

5.

6.

O' 'S- .4

Si
w ♦IS

DECLARATION
kOr

1

T Shibasish Behera, the deponent above named do hereby solemnly

that the facts stated in the paragraphs 1 to 7 are true to be my own

owledge and in paragraph 1 to 7 are true the best of my information which

I obtained from my personal sources:-

-'i V■s]
[i2

’(S15

I
H I believe the information to be true for the following reasons: basing

upon official records and information.

XViffi
Aivooat'

KoTAPv, ctrn'AC'

Surendro
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A
Solemnly declare at the above said this 30**^ day of November 2024.

Identified By

ADVOCATE ( DEPONENT

Solemnly affirm before me by Shibasish Behera, Who is identified

before me by Hemanta Kumar Mohanta, Advocate, Whom I personally

know.

This the 30* of November 2024

CERTIFICATE.

Certified that due to non-availability of Cartridge papers, the petition has

been typed in thick white papers.

Place- Cuttack

fl'K'
ADVOCATE.Date:-30.11.2024

)

MR. NIRANJAN LENKA, ADV

ENRL. NO. -0-232 OF 1987

MOB-9338117098

The namefl Dei

Sojeainiy^affirm fin.

Or*r

.a..// ̂ 2^^

1bv
rrr^K

'IfSiixendra Prasad Dh
AdVooe'

r^OTARY. CUTTAfeK

C'
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